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Depositor Barred from Recovery Against Bank for Loss 
Where Check Signed in Blank 


Where depositor signed check in blank, thus putting it 
in the power of an unauthorized person to fill it in and present 
it for payment, it was held that the depositor’s act made the 
loss possible and caused it, and enabled the thief to commit 
the fraud. Consequently, the depositor’s acts in this respect 
are a bar and an estoppel in her suit against the drawee bank, 
thus preventing any recovery on her part. Weiner v. Pennsy]l- 
vania Co. for Insurances on Lives and Granting Annuities, 
Superior Court of Pennsylvania, 51 Atl. Rep. (2d) 385. 

In this case plaintiff signed her name to a check drawn 
upon the defendant bank of which she had been a depositor 
for years. Except for her signature nothing was written on 
it. The check was stolen and completed by filling in the 
amount, $250, the date and the name of the payee (fictitious) . 
The defendant bank paid the check to the fictitious payee, who 
properly indorsed it. The plaintiff-drawer sued the drawee 
bank alleging negligence of the bank in failing to identify 
the person paid. The court below entered judgment for the 
defendant. In affirming judgment, on appeal, the court said: 

The duty of a bank toward its depositors rests upon an implied 
contract. It is bound to honor, according to tenor, the depositor’s 
checks bearing genuine signature where the latter’s balance is sufficient.’ 
A failure to honor such a check is a breach of the contract subjecting 
the bank to damages, which may be punitive. 

On the other hand, the bank may only pay upon the signature of 


*Unless the balance is subject to lien or claim. 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 562. 
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the drawer, and if that be not genuine, i. e., forged, the bank, if it pays 
such check, is liable to ‘the depositor, because it has no written order 
from the depositor. Even though the forgery of the drawer’s signature 
is done so skillfully as to practically defy detection, such as an exact 
simulation, the bank is liable. Since this liability of the bank is there- 
fore absolute, even though it exercises the highest possible degree of 
care, such liability is purely for breach of contract, i e., the absence 
of the signed order of the depositor. So, too, if the check bears the 
genuine signature of the drawer, but is paid by the bank upon the 
forged indorsement of the payee, the bank is liable because it has paid 
otherwise than as directed by the written order. In both such cases 
the bank’s liability is absolute unless an estoppel bars the maker from 
alleging the forgery. It is no defense to show investigation, identifica- 
tion, good judgment or prudential conduct. If the signature and in- 
dorsement are genuine and the payment follows the depositor’s written 
order, the bank is no less protected by law where it does nothing to 
determine the genuineness. The bank pays at its peril, with or without 
investigation or identification, which things are had by the bank solely 
for its own safety, for the depositor’s rights are unaffected either by 
their presence or absence. Nio duty in these respects is owed to the 
depositor, but the liability in such cases flows from the breach of the 
contract. ‘There is no room for any doctrine of negligence, which in 
turn depends upon improper fulfillment of a duty of care. 

Another type of case is where the check has been “raised,” the 
signatures of the maker and the payee being genuine, and delivery 
being intended. Of such alteration the check carries its own evidence, 
and hence the drawee is: liable unless the maker is estopped, and to 
determine this the law examines the care used by the respective parties 
(balancing or contrasting negligence) as where the check as drawn by 
the maker was written in such careless fashion as readily to lend itself 
to, or indeed invite, an alteration highly difficult to detect. We find 
no raised check cases among our appellate court decisions, but in Leas 
et al. v. Walls, 101 Pa. 57, 47 Am. Rep. 669, a “raised” note case, 
the drawer was held to the duty of ordinary care in guarding against 
alterations. Usually it is held that the depositor may be made to 
suffer the loss if his negligence, by facilitating the alteration, con- 
tributed to induce the payment, provided the bank be free from negli- 
gence. This is on the theory that the depositor should take usual and 
reasonable precautions. Such defense by the bank has been held good 
in New York, California and Tennessee. To the contrary are the 
holdings in Texas, Kentucky and Oklahoma. In England apparently 
the bank is held liable unless there also appear in the case elements of 
entrusting such check (easily susceptible of alteration) to an employe 
or other person acting for the drawer, who himself altered it. 

Where a check is signed by the maker in blank and taken and filled 
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in, we find no decisions in Pennsylvania.” In this type of case the 
signatures are genuine, and the check bears no evidence on its face 
that delivery was not intended ; and there is no alteration of the writing 
or figures. In other jurisdictions there is a divergence of opinion. 
Indiana, Missouri, New York and California hold that the loss falls 
upon the depositor, for reasons which will hereafter appear. 

It has been said that three divergent theories exist, which will be 
discussed seriatim. First, a strict and literal construction of § 15 of 
the Negotiable Instruments Law.*® This view does not commend itself, 
for that section relates to “holders” or any person whose signature was 
placed thereon before delivery. A “holder” takes the instrument prior 
to presentation for payment. Since the drawee bank takes the in- 
strument at and for payment, it is not a holder. Section 15 applies to 
both notes and checks, but since checks are required to be paid by the 
drawee bank, and since the discount or purchase of notes is not obliga- 
tory, the construction of § 15, as it relates to checks ought to be less 
literal and'strict. Second, that the right of recovery by the depositor 
shall be based on contrasting or balancing the negligence between the 


2In Robb v. Pennsylvania Co., etc., 186 Pa. 456, 40 969, 41 A. 49, 41 L.R.A. 
695, 65 Am. St. Rep. 868, the question before the court was whether the drawer’s 
possession of a rubber stamp facsimile signature estopped him from asserting that 
a check paid by the bank was a forgery, the forgery being accomplished by means 
of the stamp. The majority view was that the precautions of the depositor were 
for the jury. Justice Wiliams and Chief Justice Sterrett filed a dissenting opinion 
and wanted the law applied as in a blank check case. The dissent then stated 
the law of blank checks, which the majority of the court did not controvert, only 
denying the application of the rule to a rubber stamp forgery. The law was thus 
stated 186 Pa. at page 458a, 41 A. 49, 41 L.R.A. 695, 65 Am. St. Rep. 868; “When 
an account is opened at a bank by the deposit of money, the depositor leaves his 
genuine signature with the banker for his guidance and protection in the payment 
of checks. When checks are presented bearing this signature, they must not be 
refused; but if the signature is a forgery, no matter how skillfully it is done, or how 
difficult of detection, they must not be paid. . . . But if the depositor executes 
a check, and for any reason leaves it on his table, where it is found by another, who 
fills it up, presents it at bank, and receives payment upon it, this is a good pay- 
ment by the bank, and the loss is that of the depositor, for the check was signed 
by him. If, instead of leaving his check upon the table, the drawer had deposited it 
in a drawer within his safe, locked the safe and put the key away in a box in his of- 
fice . . . nevertheless if a clerk or employe had taken the key from the box, un- 
locked the safe, abstracted the check, and used it for his own benefit, its payment 
by the bank would have bound the depositor. His loss would have been due, not 
to the failure of the banker to distinguish his genuine signature, but to the crime 
of his employe, who obtained it surreptitiously. One of two innocent persons must 
suffer because of the payment of the check, and the law determines that the loss 
shall fall upon him whose act or omission made the loss possible. If the depositor 
had not signed his check and left it where it was possible for a criminal to ap- 
propriate it, palpably the loss could not have happened.” 

*Where an incomplete instrument has not been delivered, it will not, if com- 
leted and negotiated without authority, be a valid contract in the hands of any 
older, or against any person whose signature was placed thereon before delivery: 

§ 15 of N.ILL., 56 PS. § 20. 
Joseph Heimberg, Inc., v. Lincoln Nat. Bank, 113 N.J.L. 76, 172 A. 528. 
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drawer and the bank, the ultimate fact of liability and hence. the 
estoppel) to be determined by the jury under the particular facts. 
This is the law of New Jersey. The difficulty with this view is that 
while in theory the jury determines whether there should be an estoppel 
under the facts of the case, in practice it may consider, the financial, 
rather than the legal, responsibility. In addition the estoppel itself 
should be for the court under the facts found, and not for the jury. 
The third view, which we adopt, is the application of the maxim that 
as between two innocent parties, the bank and the depositor, liability 
should be borne by the one, i. e., the depositor, who made the loss 
possible.* This is estoppel in pais. Apparently the rule was first 
applied by our appellate courts in 1833 in Merchant’s Bank, President, 
etc., v. President, etc., of Bank of United States, 4 Rawle 318, although 
a similar maxim or rule existed from the early days of the law. It has 
been as recently enunciated as Ervin v. City of Pittsburgh, 339 Pa. 
241, 14 A. 2d 297, and Kienberger v. Lally, 130 Pa. Super. 583, 198 A. 
453. 'The effect of the rule is to bar the assertion of a given claim 
or a defense, by forbidding the same. 

In the instant case the plaintiff signed the check in blank, thus 
putting it in the power of an unauthorized person to fill it in and 
present it for payment. The depositor’s act made the loss possible 
and caused it, and enabled the thief to commit the fraud. The deposi- 
tor-plaintiff’s acts in this respect are a bar and an estoppel in her 
suit against the drawee bank, thus preventing any recovery on her 
part. To hold otherwise would require the bank to communicate with 
the drawer as each check was presented, in order to find out if delivery 
was intended. ‘This is too much to be expected; and to place the 
burden of loss or its chance on the depository if it does not interview 
the maker, is neither fair nor compatible with public interest. Checks 
have come to constitute the normal medium of exchange. They are 


“The rule is variously stated in Pennsylvania: “. . . the loss should fall on the 
one whose act facilitated it”: Ervin v. City of Pittsburgh, 339 Pa. 241, at page 
256, 14 A2d 297, 303. “. . . the loss must fall on him by whose act the wrong- 
doer has been enabled to commit the fraud”: Gramigna v. Board of Ministerial 
Pensions, etc., 330 Pa. 335, at page 336, 199 A. 177. “. . . he who clothed the 
wrongdoer with the power to injure must bear the loss”: Keller v. New Jersey 
Fidelity & Plate Glass Ins. Co., Pa. 124, at page 135, 159 A. 40, 44“... [the 
loser] must be the one who places it within the power of the third person to com- 
mit a wrong”: Stirling’s Petition, 292 Pa. 194, at page 200, 140 A. 869, 871. “. .. 
the one who makes possible the commission of the fraud is the loser”: Williams v. 
Cook, 289 Pa. 207, at page 213, A. 232, 234. “. . . he who gave the aggressor 
the means of doing the wrong must alone bear the consequences of the act”: 
Dowd v. Crow, 205 Pa. 214, at page 218 54 A. 780, 782. “. . . he must bear the 
loss whose act or neglect has been the occasion of the suffering”: Jeffers v. Gill, 
91 Pa. 290, at page 295. “. . . he shall suffer who by his own acts occasioned the 
confidence and the loss”: Garrard v. Haddan, 67 Pa. 82, at page 85, 5 Am. Rep. 
412. “. . . the loss must fall on him by whose act the wrongdoer has been enabled 
4 ——_ the fraud”: Kienberger v. Lally, 180 Pa. Super, 583, at page 500, 198 

. , 456. 
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highly convenient to the ordinary business or non-business depositor. 
They keep books for him. In a very large proportion business and 
personal spending is accomplished by checks. To say that the deposi- 
tory shall be required to call upon the depositor to determine whether 
a check bearing his signature was actually delivered is to set at naught 
all of the modern conveniences accomplished by their use. 

Judgment affirmed. 


Payee-Indorser Estopped to Set Up Defense of Non- 
Delivery Against Holder in Due Course 


Every contract on a negotiable instrument is incomplete 
and revocable until delivery of the instrument for the purpose 
of giving effect thereto. As between immediate parties, and 
as regards a remote party other than a holder in due course, 
the delivery, in order to be effectual, must be made either by 
or under the authority of the party making, drawing, accept- 
ing or indorsing, as the case may be; and in such case the de- 
livery may be shown to have been conditional, or for a special 
purpose only, and not for the purpose of transferring the 
property in the instrument. But where the instrument is in 
the hands of a holder in due course, a valid delivery thereof by 
all parties prior to him, so as to make them liable to him, is 
conclusively presumed. And where the instrument is no longer 
in the possession of a party whose signature appears thereon, 
a valid and intentional delivery by him is presumed until the 
contrary is proved. Gimbel Bros., Inc., v. Hymowitz, Su- 
perior Court of Pennsylvania, 51 Atl. Rep. (2d) 389. 

In this case the drawer came to defendant’s plumbing 
supply store and discussed with the salesman the purchase of 
certain supplies, and gave therefor his check for $500, naming 
Hymowitz as payee. The check was brought to Hymowitz, 
who indorsed it (an open indorsement). While payee was 
calling bank to determine whether check was good, drawer 
departed with check. Drawer then indorsed the check bearing 
the prior indorsement of the payee and took it to plaintiff, 
Gimbel Brothers, Inc., where he had credit, and whose branch 
credit manager he knew. He was accompanied by a person 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 38h. 
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whom drawer introduced as Hymowitz, the payee, and the 
plaintiff cashed the check. Plaintiff, as holder of the check, 
then sued prior indorser. Judgment was for the plaintiff, the 
holder, against the defendant, the indorser-payee, and the 
defendant appealed. In affirming the judgment for two rea- 
sons, the court said: 


A holder in due course is defined by § 52 of the Negotiable In- 
struments Law of 1901, P.L. 194, 56 P.S. § 132, as one who takes an 
instrument, complete and regular on its face, in good faith and for 
value. The plaintiff was a holder in due course. It gave for the check 
the full amount for which it was drawn. It did not take it at a discount 
as in Fehr v. Campbell, 288 Pa. 549, 187 A. 118, 52 A.L.R. 506, where 
only $6,000 was given for a $10,000 note. The purchasing of an 
article at a price considerably less than its value is evidence of bad 
faith, as in prosecutions for receiving goods known to be stolen, Com- 
monwealth v. Frankina, 156 Pa.Super. 152, 39 A. 2d 628, and many 
other cases. While in the Fehr case the Supreme Court held that 
the decisional law before the statute required that the holder, to be 
protected, must have taken the instrument “in the regular course of 
business,” and that this rule must be read with the act, yet in that case 
the term, “regular course of business [288 Pa. 549, 1387 A. 119]” was 
defined to be a transaction as to which none of the circumstances 
would lead to suspicion of the integrity of the paper. See also Davis, 
Trustee, v. Pennsylvania Co., etc., 337 Pa. 456, 460, 12 A.2d 66; Union 
Bank & Trust Co., to use, v, Girard Trust Co., 307 Pa. 488, 500, 161 
A. 865; and First National Bank of Blairstown v. Goldberg et al, 
840 Pa. 337, 17 A.2d 377. In the instant case no circumstances existed 
which would lead to suspicion. The person paid was identified by the 
maker himself as the payee, and the full amount of the check was 
given. The fact that the check bore a notice that it was given for 
plumbing supplies for two certain contracts or buildings could not 
be suspicious, for the payee was in that business. 

The defendant-indorser could not defend on the ground of his own 
non-delivery. For under § 16 of N.I.L., 56 P.S. § 21, as to a holder 
in due course delivery by all prior parties is conclusively presumed. 
Having taken the check without notice of any infirmity under § 56 of 
N.LL., 56 P.S. § 186, the holder’s title was not defective under §§ 54 
and 55, 56 P.S. §§ 184 and 135. 

The other reason which precludes the prior indorser from defend- 
ing on the ground of non-delivery is the maxim that as between two 
innocent parties (in this case the holder for value and the prior in- 
dorser) liability should be borne by the one, i.e., the indorser who made 
the loss possible. 

The payee and prior indorser could easily have protected himself 
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by making his indorsement “for deposit only” or with some similar 
notation. He could have protected himself by not allowing the in- 
dorsed check to go out of his possession. He could have protected 
himself by not indorsing the check until he was ready to receive it. Thus 
his act or acts enabled Redding to commit the fraud and induced the 
payment by the plaintiff of the check. To hold otherwise would re- 
quire one proposing to become the purchaser of a check to inquire 
of each indorser whether his indorsement was intended, or in de- 
fault thereof to release him. This rule is fully discussed in Weiner v. 
The Pennsylvania Co. for Insurances on Lives and Granting Annuities, 
Pa.Super.Ct., 51 A.2d 385, where it was applied to place the loss on the 
maker of ia check who signed it in blank, as between the maker and the 
drawee bank. Judgment affirmed. 


Par Check Law Does Not Impair Obligations of 
Contracts in Violation of Constitution 


The act generally known as the Par Check Law in the 
state of Nebraska provides as follows: All checks drawn on 
any bank or trust company organized under the laws of this 
state shall be cleared at par by the bank or trust company on 
which they are drawn; provided, the foregoing direction shall 
not be applicable where checks are sent to banks or trust com- 
panies as special collection. Any officer or employee of any 
such bank or trust company who violates the provision of this 
act shall be guilty of a misdemeanor and, upon conviction 
thereof, shall be fined not less than five dollars nor more than 
ten dollars for each offense. 

It was held that the act does not impair the obligations of 
any contract between drawee banks and any other person, 
either depositor or holder, and therefore is not repugnant to 
section 10, article 1, Constitution of the United States which 
has reference only to laws enacted after the making of con- 
tracts, the obligations of which are claimed to be impaired. 

In Nebraska, when checks are forwarded to a drawee bank 
by another bank in a cash letter, the drawee bank now ul- 
timately becomes the agent of the forwarding bank, and the 
holder of the check. When it charges the amount of the check 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 309. 
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to the account of its depositor it pays the check to itself as 
agent for the holder or forwarding bank, and thereafter holds 
the fund in a fiduciary capacity as such agent. The check is 
then paid but not cleared. It is only cleared when such funds - 
are properly remitted to forwarding bank. 

The Supreme Court of Nebraska has held that the drawee 
bank may and does now act in a dual capacity, to wit: (1) 
As drawee in paying the checks to itself, and (2) as agent for 
the holder or forwarding bank in receiving its payment and 
clearing the check by directly remitting the funds in their hands 
to the forwarding bank. The legal relationship, therefore, of 
drawee banks as agents with their principals, the holders of 
the checks, is entirely distinct and different from their relation- 
ship as drawees with their depositors, the payers or makers of 
the checks. Their relation with the depositors is contractual, 
actual or implied. The act therefore does not relate to or affect 
the contract of a bank with its depositors and consequently it 
does not impair the obligations of such contracts in violations 
of section 10, article 1, Constitution of the United States. 


This decision was rendered by the Supreme Court of 
Nebraska in the case of Placek v. Edstrom (Leshara State 
Bank of Leshara, Intervener), 26 N.W. Rep. (2d) 489. The 
opinion of the court is as follows: 


Bank of Prague and Emil Placek, its president, instituted this 
action to obtain a declaratory judgment construing Chapter 11, Ses- 
sion Laws of Nebraska 1945, appearing as sections 8-163.01 and 
8-163.02, R.S. Supp., 1945, and hereinafter generally designated as 
the act, to be permissive of an alleged new check-clearance exchange 
formula adopted by the bank after August 10, 1945, the effective date 
of the act, or in the alternative to declare the act unconstitutional and 
enjoin its enforcement. The act is generally known as the Par Check 
Law. The Leshara State Bank intervened, asking similar relief for 
itself and all other banks similarly situated who have strictly observed 
all provisions of the act since its effective date. All banks involved are 
state banks organized under the laws of this state and for convenience 
in this opinion will be generally designated as plaintiffs. 

After trial upon the issues appropriately presented by the plead- 
ings, the trial court concluded that plaintiffs’ alleged new formula 
was prohibited by the act, and in its decree found generally for plain- 
tiffs and against defendant, adjudged the act to be void as unconsti- 
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tutional, and enjoined its enforcement. This was done upon the 
grounds that the act was repugnant to section 14, article III, Con- 
stitution of Nebraska, in that it was amendatory of sections 62-213 and 
62-1189, R. S. 1943, and neither contained nor repealed said sections 
as amended; that the act was repugnant to section 10, article I, Con- 
stitution of the United States, in that it impaired the obligations of 
contracts; and that the act was repugnant to section 3, article I, 
Constitution of Nebraska, and section I of the Fourteenth Amend- 
ment to the Constitution of the United States respectively, in that it 
deprived plaintiffs of property without due process of law, and denied 
them the equal protection of the laws. 

Defendant’s motion for new trial was overruled, and he appealed 
to this court, assigning substantially that the trial court erred in so 
holding the act unconstitutional and enjoining its enforcement. We 
sustain that contention. 

The act provides: “Section 1. All checks drawn on any bank or 
trust company organized under the laws of this state shall be cleared 
at par by the bank or trust company on which they are drawn; Pro- 
vided, the foregoing direction shall not be applicable where checks 
are sent to banks or trust companies as special collection items. Sec. 
2. Any officer or employee of any such bank or trust company who 
violates the provision of this act shall be guilty of a misdemeanor and, 
upon conviction thereof, shall be fined not less than five dollars nor 
more than ten dollars for each offense.” 

Concededly, the proviso contained in section 1 is not involved in any 
manner and no trust company is a party to this action. Generally 
speaking, the case is one of first impression, although landmarks of 
law point the way to constitutional validity. 

We have no doubt that the act may be considered as remedial in 
character. This court has held that: “A law is en'titled to be con- 
sidered remedial whether it remedies a defect of the common law or 
of a pre-existing statute.” Securities Investment, Corporation v. 
Indiana Truck Corporation, 129 Neb. 31, 260 N.W. 691. ‘This court 
has also affirmed that in a limited and restricted sense a statute may be 
penal yet remedial in its nature if designed to remove a condition inimi- 
cal to the public welfare. Nebraska District of Evangelical Lutheran 
Synod v. McKelvie, 104 Neb. 93, 175 N.W. 531, 7 A.L.R. 1688. 

As early as Harmon v. City of Omaha, 17 Neb. 548, 23 N.W. 503, 
504, 52 Am. Rep. 420, this court put its approval upon the following 
sage statement appearing in 1 Blackstone’s Com,., p. 87: “In con- 
struing remedial statutes there are three points to be considered, viz., 
the old law, the mischief, and the remedy; that is, how the common 
law stood at the making of the act, what the mischief was for which the 
common law did not provide, and what remedy the parliament hath 
provided to cure ‘this mischief; and it is the business of judges so to 
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construe the act as to suppress the mischief and advance the remedy.” 
We have adhered to that position ever since in cases too numerous 
to cite here. 

It was said in Nebraska State Railway Commission v. Alfalfa But- 
ter Co., 104 Neb. 797, 178 N.W. 766: “The intention of the Legisla- 
ture is the law, and such intention is to be gathered from the meaning 
of the language used, in the light of ‘the necessity for or reason of the 
enactment, and the objects sought to be attained, and, in determining 
the meaning of the language, its ordinary and its grammatical con- 
struction is to be followed, unless an intent appears to the contrary, or 
unless, by following such construction, the intended effect of the pro- 
visions would apparently be impaired.” 

This court held in Nebraska District of Evangelical Lutheran 
Synod v. McKelvie, supra: “The legislature must be presumed to have 
had in mind all previous legislation upon the subject, so that in the 
construction of a statute we must consider the pre-existing law and 
any other acts relating to the same subject,” and “Where the general 
intent of ‘the Legislature may readily be discerned, yet the language 
in which the law is expressed leaves the application doubtful or un- 
certain, the courts may have recourse to historical facts or general 
information, in order to aid them in interpreting its provisions.” 

The act involved will be construed, therefore, in the light of such 
judicial direction. As in every other field, there has come about an 
unprecedented but natural evolution in the business of banking. The 
public use of its facilities has become almost universal. Its business 
is no longer localized. The vast bulk of the financial business and 
commerce of the country is now consummated by the use of checks on 
banks. They are now generally recognized as a safe and efficient 
method by which bank credit is transferred from one person to another 
throughout the state and nation, upon which the necessities of all 
business, trade and commerce, as well as the financial safety, con- 
venience, and welfare of the public is dependent. 

‘ Before checks came into such general usuage, banks naturally 
collected legitimate exchange charges from their customers or de- 
positors for making their funds available, by one recognized mode or 
another, at a distant place where the customers wished to use them in 
making a purchase or paying a debt, and they are not now prohibited 
by the act or by any other law from doing so with profit to themselves. 
However, with the almost universal use of checks by bank depositors, 
that method became more or less obsolete. Thus, in making such funds 
so available, the charge originally made to its customer, the drawer 
or payer of the check who so transferred his funds to another place, 
was arbitrarily shifted by some banks in a manner hereafter apparent, 
from their customer or depositor, who received the benefit thereof, 
to the payee, or holder of the check, as a so-called exchange charge, 
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without his permission. The latter practice was ultimately recognized 
as an unjust exaction and became a source of greatest irritation both 
to banks and ‘to the public. All national banks and most state banks 
have now long since generally abandoned the practice. Those who 
have abandoned it are called “par banks,” and those who have not are 
called “nonpar banks.” Plaintiffs come within the latter category. 

Prior to the effective date of the act, nonpar state banks were 
exacting the so-called exchange charge from out-of-town checks drawn 
upon themselves, by their own depositors, at the time when such 
checks were directly presented by out-of-town banks, wherein they 
had been deposited, in cash mail letters for clearance, with request for 
collection and remittance, which was customarily consummated by 
draft drawn upon a correspondent bank and mailed to the forwarding 
bank. Under its original formula, plaintiffs computed such charges 
at the rate of 5 cents on each check of $10 or less, 10 cents on each 
check over $10, subject to a limitation of not more than 50 cents for 
any one cash letter. The charges so computed were deducted from the 
total of all checks received in any one cash letter, and after such de- 
duction was made and credited as a profit to itself, a draft was drawn 
by the bank and mailed in remittance of the balance to the forward- 
ing bank. 

After the iact became effective, evidently conceding that its original 
formula was prohibited by it, the Bank of Prague adopted a so-called 
new formula which it claims was not prohibited by the act. Under 
that formula, it computes the total of all checks received in any one 
cash letter, deducts therefrom an amount equal to 10 cents for each 
$100 or fraction of the total, and after such deduction, draws a draft 
for remittance of the balance, which is mailed to the forwarding bank. 
The only difference observable to us between the old formula and the 
new is that the amount exacted and deducted under either one or the 
other might not be the same. In fact, there is simply a distinction 
without a difference between the two, and if the act is constitutionally 
valid prohibiting one, it certainly prohibits the other or both of them. 

We come then to the question whether or not the act is constitu- 
tional. Its efficient words are: “All checks drawn on any bank... 
organized under the laws of this state shall be cleared at par by the 
bank . . . on which they are drawn; .. .” ‘The requirement is not 
that all checks shall be paid at par, nor that they shall be collected at 
par. It is the manner in which all checks must be cleared by all state 
banks, and not that they must be paid or collected at all events, that 
is prescribed by the act. It is par clearance which is required. 

In First State Bank of Hugo v. Federal Reserve Bank, 174 Minn. 
535, 219 N.W. 908, 912, it was said: “Primarily the benefit from 
having checks cleared at par goes to the makers of such checks, the 
customers of the bank upon which they are drawn. If such a cus- 
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tomer can send his check to another city or place in payment of his 
debts or purchases and have the check cleared at par, he saves money 
and inconvenience, saves purchasing a draft and paying the exchange 
thereon. He cannot compel his debtor or obligee at the other end 
to accept his check subject to exchange charges. His bank is, to that 
extent, favoring him and incidentally attracting cutomers to itself.” 

In Farmers & Merchants Bank of Monroe, N. C. v. Federal Reserve 
Bank, 262 U.S. 649, 43 S.Ct. 651, 653, 67 L.Ed. 1157, 30 A.L.R. 635, 
it was said: “Par clearance does not mean that the payee of a check 
who deposits it with his bank for collection will be credited in his ac- 
count with the face of the check if it is collected. His bank may, 
despite par clearance, make a charge to him for its service in collecting 
the check from the drawee bank. . . . Par clearance refers to a wholly 
different matter. It deals, not with charges for collection, but with 
charges incident to paying. It deals with exchange. Formerly, checks, 
except where paid at the banking house over the counter, where 
customarily paid either through a clearing house or by remitting, to 
the bank in which they hadi been deposited for collection, ia draft on the 
drawee’s deposit in some reserve city. For the service rendered by 
the drawee bank in so remitting funds available for use at the place 
of the deposit of the check, it was formerly a common practice to make 
a small charge, called ‘exchange,’ and to deduct the amount from the 
remittance.” It was a similar deduction by a drawee bank which the 
act involved sought to eliminate, but there is nothing in the act which 
prevents the bank from charging its customer or depositor for such 
services rendered to him for his benefit. Therefore, the act does not 
compel such a bank to donate the use of its services or property with- 
out compensation. It is not thereby, or by any law related thereto, as 
will be hereinafter observed, compelled to do anything without com- 
pensation. Such banks are simply told that if they do clear checks, it 
must be done at par without deduction of a so-called exchange charge 
from remittances to forwarding banks. 

A check ean be paid by an individual, but it can be cleared only by a 
bank. In other words, a check can be paid without being cleared. In 
this state, when checks are forwarded to a drawee bank by another 
bank in a cash letter, the drawee bank now ultimately becomes the 
agent of the forwarding bank, and the holder of the check. When 
it charges the amount of the check to the account of its depositor 
it pays the check to itself as agent for the holder or forwarding bank, 
and thereafter holds the funds in a fiduciary capacity as such agent. 
The check is then paid but not cleared. It is only cleared when 
such funds are properly remitted to forwarding bank. This court 
has held that the drawee bank may and does now act in a dual capacity, 
to wit: (1) As drawee in paying the checks to itself, and (2) as agent 
for the holder or forwarding bank in receiving its payment and clear- 
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ing the check by directly remitting the funds in their hands to the 
forwarding bank. State ex rel. Sorensen v. Nebraska State Bank, 120 
Neb. 539, 234 N.W. 82. See, also, sections 62-207 to 62-216, in- 
clusive, R.S. 1943. 

The legal relationship, therefore, of drawee banks as agents with 
their principals, the holders of the checks, is entirely distinct and 
different from their relationship as drawees with their depositors, the 
payers or makers of the checks. Their relation with the depositors is 
contractual, actual or implied. City of Lincoln v. First Nat. Bank, 
146 Neb. 221, 19 N.W. 2d 156. The act, it will be observed, does not 
relate to or affect the contract of a bank with its depositors. There- 
fore, it does not impair the obligations of such contracts in violation 
of section 10, article I, Constitution of the United States. 

A check is a negotiable instrument. Sec. 62-1,185, R.S. 1943. As 
such, it contains an unconditional order to pay a sum certain in money. 
Secs. 62-101 and 62-1,126, R.S. 1943. It is discharged by payment 
in due course. Sec. 62-1,119, R.S. 1943. The bank’s duty to its de- 
positor is to honor and pay its checks if, when presented, the drawer 
has on deposit sufficient funds available for that purpose. That duty 
is fully discharged when the bank receives, honors, and pays the de- 
positor’s check and complies with the order contained therein to pay 
the sum certain. However, that duty is subject to the common-law 
right of the bank, preserved by section 62-213, R. S. 1943, to re- 
fuse to pay checks drawn upon it as drawee otherwise than at its own 
counter. Therefore, the bank may insist that the holder or his rep- 
resentative receive payment over the counter and is not required to 
forward the proceeds to another place. Therefore, if a drawee bank 
undertakes to and does pay checks presented otherwise than at its own 
counter, such as checks received by mail in cash letters, it does so en- 
tirely outside its contract with and its legal duty to the depositor who 
draws the check. By doing so, the bank assumes new and different 
relationships and duties not based upon its contract with its depositors. 

Section 62-209, R.S. 1943, provides : “Where the item is received by 
mail by a solvent drawee or payer bank, it shall be deemed paid when 
the amount is finally charged to the account of the maker or drawer.” 
When that is done we are no longer concerned with the bank’s legal 
duty to its depositor. That duty has been fully performed because 
checks drawn by the depositor have been discharged by payment in 
full at par to the bank. From that point on, the bank’s legal obliga- 
tion is to the holder, arising from the fact that the bank is then the 
holder’s agent and possesses and holds the entire proceeds of the paid 
check in an agency-trust relationship. At that point clearance be- 
gins. The act provides that: “All checks . . . shall be cleared at par,” 
but at that point, the plaintiff bank makes a deduction from a trust 
fund held by it and remits the balances thereafter. It is that mischief 
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which the act sought to remedy, and it relates to and affects only the 
capacity of a drawee bank as agent for the holder of checks drawn 
upon and paid to itself. 

Section 62-1189, R.S. 1943, specifically provides that a check does 
not of itself operate as an assignment of any part of the funds to the 
credit of the drawer at the bank, and that the bank is not liable to the 
holder unless and until it accepts or certifies the check. Certification 
is not involved here. It is clear that prior to the time when the check 
is accepted by the bank, it is under no legal duty to the holder thereof. 
That duty which is fiduciary in character, arises only when the bank 
accepts the check, charges it to the drawer’s account, and pays itself 
the money. It is terminated only when full remittance is made to the 
holder. The act simply requires full performance of that duty. 

At this point, it is well to say that we fail to see how the act could 
be violative of section 14, article III, Constitution of Nebraska, since 
it does not amend, or contain, or in any manner affect or repeal either 
sections 62-213 or 62-1189, R.S. 1943, or any other statute of 
Nebraska previously existent. Without doubt those sections and the 
act in controversy simply relate to the same or closely allied subjects 
and have a common purpose or the same general purpose and are com- 
ponent parts of the same general banking scheme or plan, therefore 
in pari materia. It is fundamental in this jurisdiction that statutes 
relating to the same subject, although enacted at different times, are 
in pari materia and should be construed together. Morrill County v. 
Blisc, 125 Neb. 97, 249 N.W. 98, 89 A.L.R. 932; McQuiston v. Griffith, 
128 Neb. 260, 258 N.W. 553; Enyeart v. City of Lincoln, 136 Neb. 
146, 285 N.W. 314; Hadley v. Corey, 137 Neb. 204, 288 N.W. 826. 

We have heretofore found that the act did not impair the obliga- 
tion of any contracts between the bank and its depositors. We turn 
then to the obligations of drawee banks to the holders of the checks. 
It is an elementary proposition of constitutional law that the obliga- 
tions of a contract cannot be said to be impaired by a statute which 
was in force when the contract was made. Generally speaking, the 
Jaws in force at the time a contract is entered into form a part of it 
and enter into its obligation, but the law then in force affording a 
remedy for its breach may be modified or changed without impairing 
the obligation of the contract if an adequate remedy is left. Norris v. 
Tower, 102 Neb. 434, 167 N.W. 728. 

Section 10, article I. Constitution of the United States, has refer- 
ence only to laws enacted after the making of contracts, the obligations 
of which are claimed to be impaired. Lehigh Water Co. v. Borough of 
Easton, 121 U.S. 388, 7 S.Ct. 916, 30 L.Ed. 1059; Munday v. Wiscon- 
sin Trust Co., 252 U.S. 499, 40 S.Ct. 365, 64 L.Ed. 684; City of New 
Orleans v. New Orleans Water Works, 142 U.S. 79, 12 S.Ct. 142, 146, 
35 L.Ed. 943. 
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In the last cited case, it was said: “. . . we think that, before we 
can be asked to determine whether a statute has impaired the obligation 
of a contract, it should appear that there was a legal contract subject 
to impairment, and some ground to believe that it has been impaired ; 
and that, to constitute a violation of the provision against depriving 
any person of his property without due process of law, it should ap- 
pear that such person has a property in the particular thing of which 
he is alleged to have been deprived.” 

Likewise, in Chicago, B. & Q. Co. v. Cram, 228 U.S. 70, 33 S.Ct. 
437, 440, 57 L.Ed. 734, involving a Nebraska statute, it was said: 
“The contention is made that the statute impairs the obligation of 
the contracts which existed between plaintiff in error and defendant in 
error; but that contention was not made in the court below and cannot 
therefore be made here. Besides, there is no evidence of the contracts 
in the record. Contracts were pleaded, and there appears ‘to have been 
some attempt to introduce them in evidence, but unsuccessfully, and 
they were stricken from the bill of exceptions. But, assuming the con- 
tracts may be considered on this record, a complete answer to the 
contention that the statute impairs their obligation is, they were made 
subsequently to the statute, and ‘therefore are subject to it.” 

Contracts upon which plaintiff banks obligate themselves with 
holders of checks drawn on themselves are implied in law. They are 
necessarily of short duration and generally performed and fully exe- 
cuted the same day. Plaintiffs neither pleaded nor proved, nor did 
the trial court find that any such contracts were in existence and un- 
executed on August 10, 1945, the effective date of the act. Every check 
drawn on plaintiff banks and received and paid by them thereafter 
was the subject of a new and separate contract between the bank and 
the holder, and embraced the act as an integral part thereof, which 
includes plaintiff’s statutory duty to remit the balance in full, that is 
to clear all checks at par. 

Upon the basis of the analysis heretofore made, we conclude that 
the act did not impair the obligations of any contract between plain- 
tiff banks and any other person, either depositor or holder, therefore 
it is not repugnant to section 10, article I, Constitution of the United 
States. 

Finally, we have the question whether the act is unconstitutional 
upon the ground that it denies plaintiffs equal protection of the laws 
or deprives them of property without due process as in violation of 
section 3, article I, Constitution of Nebraska, and section 1 of the 
Fourteenth Amendment to the Constitution of the United States. 

Section 8-110, R.S. 1943, specifically provides: “The business of 
banking, or the receiving of deposits of money or instruments of credit 
subject to be repaid upon check, draft, certificate, passbook or order; 
the discounting or negotiating of promisory notes, drafts, bills of ex- 
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change, and other evidences of debt; and the loaning of money upon 
personal or other security is hereby declared to be a quasi-public busi- 
ness and subject to regulations and control by the state.” 

It is generally held that: “Banks are indispensable agencies through 
which the industry, trade, and commerce of all civilized countries and 
communities are carried on; the business which they transact, though 
for private profit, is of a preeminently public nature, and is therefore 
universally recognized as a proper subject of legislative regulation 
under the police power of the state. The power of the legislature in 
this regard is supreme, subject only to such limitations as are im- 
posed by the fundamental law.” '7 Am. Jur., Banks, § 9, p. 30. See also, 
Citizens State Bank v. Strayer, 114 Neb. 567, 208 N.W. 662; State ex 
rel. Chamberlin v. Morehead, 99 Neb. 146, 155 N.W. 879. 

In speaking of due process of law and equal protection of the law, 
it was said by this court in Dysart v. Yeiser, 110 Neb. 65, 192 N.W. 
953, 955, “These constitutional provisions are intended to, and do, 
guarantee the right to make and enforce contracts as property rights, 
but the right to make and enforce contracts may be restricted and is 
subject to such limitations as the state, in the proper exercise of its 
police power, may impose. That is to say, it is subject to reasonable 
restraint and regulation in the interest of the public welfare.” 

In State ex rel. Sorensen v. Nebraska State Bank, 124 Neb. 449, 
247 N.W. 31, it was held: “The business of banking involves more than 
the creation of a private debtor and creditor relation, and embraces 
the establishment of a public instrumentality for the discharge of a 
public purpose for the promotion of public good.” 

No part or provision of the federal constitution was ever intended 
to take from the states the right to properly exercise their police 
powers, which generally extend to all the great public needs which are 
lawfully recognized as immediately necessary to promote the public 
welfare. That such power may be exercised by a state within reason- 
able limits to regulate the business of banking, whose facilities are 
generally recognized as an indispensable condition of commerce, is 
well established. Noble State Bank v. Haskell, 219 U.S. 104, 31 S.Ct. 
186, 55 L.Ed. 112, 32 L.R.A.N.S., 1062, Ann. Cas. 1912A, 487, re- 
hearing, 219 U.S. 575, 31 S.Ct. 299, 55 L.Ed. 341; Shallenberger v. 
First State Bank, 219 U.S. 114, 31 S.Ct. 189, 55 L.Ed. 117; In re 
Opinion of Justice, 278 Mass. 607, 181 N.E. 833, 82 A.L.R. 1021; 
Holland v. Niaakdimen, 177 Ark. 920, 9 S.W. 2d 307, 62 A.L.R. 484; 
State ex rel. Chamberlin v. Moorhead, supra. 

In Wenham v. State, 65 Neb. 394, 91 N.W. 421, 423, 58 L.R.A. 
825, this court said: “All property in this state is held subject to rules 
regulating the common good and the general welfare of our people. 
This is the price of our advanced civilization, and of the protection 
afforded by law to the right of ownership and the use and enjoyment 
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of the property itself. Rights of property, like other social and con- 
ventional rights, are subject to reasonable limitations in their enjoy- 
ment, and to such reasonable restraints and regulations by law as the 
legislature, under the governing and controlling power vested in them 
by the constitution, may think expedient. This power, legitimately 
exercised, cannot be limited by contract, nor bartered away by legis- 
lation. It is a power that is necessarily inherent in every form of 
government. This inherent power, reasonably used, may be said to be 
due process of law. . . . The police power of the state cannot be put 
forward as an excuse for oppressive and unjust legislation, but it may 
be lawfully resorted to for the purpose of preserving the public health, 
safety, or morals; and a large discretion is vested in the legislature 
to determine not only what the interests of the public require, but 
what measures are necessary for the protection of such interest.” 

In Pascagoula Nat. Bank v. Federal Reserve Bank of Atlanta, 
D.C., 3 F.2d 465, 468, of which the United States Supreme Court 
refused to take original jurisdiction because the constitutional ques- 
tion raised was not sufficiently substantial (269 U.S. 537, 46 S.Ct. 119, 
70 L.Ed. 400), it was said: “The result of these provisions of the 
Reserve Act so construed is to require a member bank to pay without 
deduction checks drawn on it when presented by its Reserve Bank, 
whether paid over its counter or by the more convenient means of a 
check on its own deposits elsewhere. This takes none of the property 
or property rights of complainant without due process of law. Com- 
plainant may refuse to pay otherwise than in cash over its counter, 
according to the common law, as, on the other hand, the Reserve Bank 
may insist on that sort of payment. What is lost is the right to agree 
on a compensation for a more convenient payment by draft on more 
accessible reserves when both parties are willing so to agree. That the 
state, having power over the state banker and his business, may regulate 
his method of receiving and paying out his deposits was ruled in Farm- 
ers’ & Merchants’ Bank of Monroe [N. C.] v. [Federal] Reserve Bank 
of Richmond [Va.], 262 U.S. 649, 48 S.Ct. 651, 67 L.Ed. 1157, 30 
A.L.R. 635. A similar power must be recognized in the United States 
to regulate the banking in the Federal Reserve system. Complainant, 
being a national bank, chartered to do its business under the federal 
laws, cannot complain that those laws are not, or do not remain, such 
as it would prefer. It is not compelled to do anything without com- 
pensation. It is simply told that, if it does the thing in question, it 
must be done without compensation. Noble State Bank v. Haskell, 219 
U.S. 575, 81 S.Ct. 299, 55 L.Ed. 341.” We conclude, therefore, that 
plaintiffs were not deprived of property without due process of law. 

In Farmers & Merchants Bank’ v. Federal Reserve Bank, supra, it 
was said: “It is well settled that the Legislature of a state may (in 
the absence of other controlling provisions) direct its police regula- 
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tions against what it deems an existing evil, without covering the 
whole field of possible abuses. . . . If the Legislature finds that a par- 
ticular instrument of trade war is being used against a policy which 
it deems wise to adopt, it may direct its legislation specifically and 
solely against that instrument. ... If it finds that the instrument is 
used only under certain conditions, or by a particular class of con- 
cerns, it may limit its prohibition to the conditions and the concerns 
which it concludes alone menace what it deems the public welfare.” It 
will be noted that the classification of the act is all inclusive of all 
checks drawn upon and cleared by all state banks. The record in 
this case discloses ample grounds for such a classification. Hence, 
there was no denial of equal protection of the laws. 

In the light of the situation heretofore presented, we can only decide 
that the act is an entirely reasonable exercise of the police power of this 
state and not repugnant to section 3, article I, Constitution of 
Nebraska, or section 1 of the Fourteenth Amendment to the Constitu- 
tion of the United States. 

We conclude that the trial court was right when it found that 
plaintiff’s new formula was prohibited by Chapter 11, Session Laws 
of Nebraska 1945, but erroneously adjudged that the act was uncon- 
stitutional and void and erroneously enjoined its enforcement by the 
defendant. For the reasons heretofore stated, the cause is reversed 
and remanded with directions that the trial court enter a decree in 
favor of the defendant and against plaintiffs, in conformity with this 
opinion, with costs taxed to plaintiffs, Emil Placek and Bank of 
Prague, except that intervener shall be taxed with all costs of interven- 
tion. 


Reversed and remanded with directions. 








BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 








Bank Liable for Obligations Imposed by Contract 





Kiyoichi Fujikawa v. Sunrise Soda Water Works Co., U. S. Circuit Court 
of Appeals, Ninth Circuit, 158 Fed. Rep. (2d) 490 





The Pacific Bank, a banking corporation organized under the laws 
of the Territory of Hawaii and dominated by Japanese nationals, 
made no effort to secure from Secretary of Treasury a license for 
limited operation of bank after former license to operate outside 
freeze order was revoked upon the outbreak of war with Japan. It 
was held that the bank cannot escape liability to depositors and 
creditors for principal and interest on ground that obligation was 
rendered impossible of performance because of a circular written by 
Secretary of Treasury to subordinates instructing them not to 
license any Japanese bank. The bank could have applied to Secretary 
of Treasury himself for a limited license so as to be able to carry out 
its obligations. 

Where an obligation imposed by a contract is lawful and possible, 
difficulty or improbability of accomplishing result will not excuse 
obligor. 


Appeals from the District Court of the United States for the Territory 
of Hawaii; Delbert E. Metzger, Judge. 

Action by Roger E. Brooks, receiver of Pacific Bank, Inc., against 
the Sunrise Soda Water Works Company and others:for a declaratory 
judgment as to obligation of bank, which was controlled by Japanese 
nationals, for principal and interest to its depositors who were Japanese 
nationals. From a judgment directing payment of 100 per cent of claims 
of depositors and creditors plus interest, Kiyoichi Fujikawa and others, 
stockholders, and Tom C. Clark, Attorney General, for receiver, appeal. 

Affirmed. 

Montgomery E. Winn and R. K. Murakami, both of Honolulu, T. H. 
(Vitousek, Pratt & Winn and Murakami & Marumoto, all of Honolulu, 
T. H., of counsel), for appellants, minority stockholders. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § § 358-367. 
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John F. Sonnett, Asst. Atty. Gen., Harry LeRoy Jones and M. S. 
Isenbergh, Sp. Assts., to the Atty. Gen., David Schwartz, Chief Trial 
Atty., Dept of Justice, of Washington, D. C., Ray J. O’Brien, U. S. Atty., 
Edward T. Towse, Asst. U. S. Atty., both of Honolulu, T. H. (Raoul 
Berger, Gen. Counsel to Alien Prop. Custodian, of Washington, D. C., 
of counsel) , for T. C. Clark, Atty. Gen. 

E. J. Botts and Shiro Kashiwa, both of Honolulu, T. H., for appellees. 

Before Denman, Healy, and Orr, Circuit Judges. 

DENMAN, C. J.—These are appeals by the stockholders of Pacific 
Bank, Inc., and by its receiver from a declaratory judgment in a suit 
brought by the receiver in which the district court (a) found that the 
liquidated assets of the bank, after the payment of 100 per cent of the 
claims of its depositors and creditors, were sufficient to pay a statutory 
6 per cent interest on the claims; and (b) ordered the payment of interest 
upon the claims for a period from the day after the bank’s assets were 
in custodia legis by virtue of a Treasury Department order of December 
7, 1941, revoking the bank’s license, to October 28, 1942, when the 
liquidated assets were ready for distribution.’ 

The Pacific Bank, a banking corporation organized under the laws 
_ of the Territory of Hawaii, operated and did business only in the City of 
Honolulu. It had an authorized capital of $200,000, paid-in capital of 
$155,000, and deposits of approximately $2,700.00. Close to 72 per cent 
of the shares of the corporation were owned by Japanese nationals. The 
executive committee and all of its officers were nationals of Japan. 
Eight out of nine directors and 60 per cent of the depositors were 
nationals of Japan. 

Pursuant to authority vested in him by Section 5(b) of the Trading 
with the Enemy Act, 50 U.S. C. A. Appendix, § 5 (b), the President of 
the United States on April 10, 1940, issued Executive Order 8389, 12 
U.S. C. A. § 95a note, forbidding certain transactions by or with desig- 
nated foreign nationals unless licensed or otherwise authorized by the 
Secretary of the Treasury. The effect of the order was to “freeze” busi- 
ness and property interests of nationals designated. The order was made 
applicable to nationals of Japan on July 26, 1940. There was, however, no 
interruption in businesses owned by nationals of Japan in that immedi- 
ately on the same day, July 26, 1940, general licenses 68, 56 (see Fed. 
Reg. 3723), and 66 were issued by the Treasury Department. The 
Pacific Bank was included in general license 66. 

On December 7, 1941, by Public Circular No. 8 of the Treasury 
Department, all general licenses, specific licenses and authorizations of 
whatsoever character were revoked in so far as they authorized any 
transaction by, on behalf of, or for the benefit of, Japan, or any national 
thereof. General licenses 68, 56 and 66 were therefore revoked by the 





1 The appellants assign no error as to the period for which the interest was allowed. 
The questions raised concern solely the allowance of any interest. 
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said order in so far as nationals of Japan were concerned. But immedi- 
ately thereafter on December 8, 1941, general license H-1 was issued by 
the authorized representatives of the Treasury Department in the 
Territory of Hawaii, generally licensing all commercial and agricultural 
enterprises within the Territory of Hawaii in which nationals of Japan 
had interests. Most alien Japanese businesses in Hawaii operated under 
this general license H-1. Financial institutions in which nationals of 
Japan had interests, such as building and loan associations, industrial 
loan companies, insurance companies and banks, were not permitted to 
operate under general license H-1; the Treasury Department, through its 
Foreign Funds Control division, placed agents in the places of business 
of such concerns. 

The National Mortgage and Finance Company, Ltd., the Inter- 
national Building and Loan Association, the Island Insurance Co., Ltd., 
and the Kyodo Finance Co., all concerns in which nationals of Japan 
had substantial interests and controls, were typical financial institutions 
which were not permitted to operate under general license H-1 and the 
Foreign Funds Control agents entered and supervised. But all of the 
above concerns applied shortly after December 7, 1941, for licenses and 
were specially licensed to operate. The Treasury Department provided 
printed forms marked TFE-1 for such applications. 

The record is entirely absent of any effort made by the Pacific Bank 
to obtain any form of license from the Treasury Department. As a re- 
sult it remained closed up to February 28, 1942, when the Governor 
of the Territory of Hawaii, exercising powers delegated to him under 
Section 5 (b) of the Trading with the Enemy Act, as amended by the 
First War Powers Act of 1941, entered an order of liquidation and ap- 
pointed Roger E. Brooks as receiver of the said bank. The bank was 
promptly liquidated. Loans by the bank were collected, the average 
rate of interest on such loans being 6 per cent. During the period of 
liquidation, interest collected on loans and bonds plus profits from the 
sale of bonds amounted to $97,916.32. 


Appellants assign error first that the evidence sustains their burden 
of proof that the revocation of the bank’s license made it impossible for 
the directors and officers, the representatives of the stockholders, to re- 
pay the depositors the moneys received from them. 

We agree with the district court that appellants have not sustained 
their burden of proof of such impossibility of performance. There was 
an obligation of the officers of the bank to the depositors to attempt to 
obtain from the Secretary of the Treasury a license for a limited opera- 
tion of the bank which would permit the deposit and withdrawal of 
moneys, as such action was permitted to the two finance companies 
and the insurance company which applied for and procured such licenses. 
The rule regarding impossibility of performance as an excuse for not 
discharging such an obligation is well stated in the case of Richards & 
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Co. v. Wreschner, 174 App. Div. 484, 156 N.Y.S. 1054. The court in 
that case involving a defendant’s failure to provide antimony because 
adverse war conditions held, quoting from Cameron Realty Co. v. 
Albany, 207 N. Y. 377, 101 N. E. 162, 49 L. R. A., NS., 922. 


“It is a well-settled rule of law that a party must fulfill his con- 
tractual obligations. Fraud of mutual mistake, or the fraud of one party 
and the mistake of the other, or an inadvertence induced by the one 
party and not negligence on the part of the other, may relieve from an 
expressed agreement, and an act of God or the law or the interfering 
or preventive act of the other party may free one from the performance 
of it; but if what is agreed to be done is possible and lawful the obligation 
or performance must be met. Difficulty or improbability of accomplish- 
ing the stipulated undertaking will not avail the obligor. It must be 
shown that the thing cannot by any means be effected. Nothing short 
of this will excuse nonperformance. The courts will not consider the 
hardship or the expense or the loss to one party or the meagerness 
or the uselessness of the result to the other. They will neither make 
nor modify contracts nor dispense with their performance. When a 
party by his own contract creates a duty or charge upon himself, he 
is bound to a possible performance of it, because he promised it, and did 
not shield himself by proper conditions or qualifications.” [174 App. Div. 
484, 156 N.Y.S. 1056.] : 


The rule applies as well to any obligation, the performance of which 
is sought to be excused. Dezsofi v. Jacoby, 178 Misc. 851, 36 NY.S.2d 
672; Brown v. J. P. Morgan & Co., Inc., 177 Misc. 626, 31 N.Y.S.2d 323. 

Executive Order 8389 as material with relation to the question 
herein provides as follows: 


“Section 1. All of the following transactions are prohibited, except 


as specifically authorized ... by means of regulations, rulings, instruc- 
tions, licenses, or otherwise ... .” 
“Section 7... . the Secretary of the Treasury . . . is authorized and 


empowered to prescribe from time to time regulations, rulings, and in- 
structions to carry out the purposes of this Order and to provide therein 
or otherwise the conditions under which licenses may be granted by or 
through such officers or agencies as the Secretary of the Treasury may 
designate, and the decision of the Secretary with respect to the grant- 
ing, denial or other disposition of an application or license shall be final.” 


Appellants ask us to take judicial notice of a confidential circular 
of December 9, 1941, written by the Secretary of the Treasury to guide 
his subordinates, stating that such subordinates should not license any 
Japanese bank. Congress has limited executive orders so affecting banks 
and other non-official persons of which we may take judicial notice to 
those published in the Federal Register. 44 U.S.C.A. § 307. The cir- 
cular was not introduced in evidence in the trial below nor is it shown 
that it was not there available to the Treasury Department receiver. 
To seek its probative value on appeal merits the comment of the Second 
Circuit in Nagle v. United States, 2 Cir., 145 F. 302, 306. 
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However, assuming this appeal to be a trial de novo, we do not see 
that such instruction to his subordinates in any way relieves the bank 
officials from seeking a license from the Secretary himself. There is no 
more reason to assume a refusal to consider the situation of a particular 
bank, closed in the intense excitement of December 9, 1941, than of 
any other regulated enterprise. The Secretary provided a form of ap- 
plication to himself, as distinguished from his subordinates, for this very 
purpose. The form opens with the words “To the Secretary of the 
Treasury, Washington, D. C.” It was upon application on this form 
that the licenses were granted to the two finance companies and the in- 
surance company, each classified by the Secretary with the Pacific 
Bank as a “banking institution” in Executive Order 8389. 

To approve of the officials’ failure to apply for a license and then 
to hold the continued retention of the depositors’ moneys as justified be- 
cause of an impossibility to do otherwise would enable them to say to 
the stockholders, “As your agents we have refrained from doing anything 
to enable the depositors to regain their funds and hence have made cer- 
tain the saving of your surplus for any interest claims against it—and 
this although the surplus came in part from the use of the borrowers 
paid interest.” 

Failure of the bank’s officials in the discharge of such an obligation 
to the depositors shows an absence of “good faith” of Section 5 (b) (2) of 
the Trading With the Enemy Act, as amended by Sec. 301 of the First 
War Powers Act, 1941, 55 Stat. 838, 50 U.S.C.A. Appendix, § 5 (b) (2), 
providing that “No person shall be held liable in any court for or in 
respect to anything done or omitted in good faith in connection with 
the administration of, or in pursuance of and in reliance on, this sub- 
division, or any rule, regulation, instruction, or direction issued here- 
under.” 

We agree with the Supreme Court of Michigan that “Good faith 
includes, not only personal upright mental attitude and clear conscience, 
but also intention to observe legal duties.” Bliss Petroleum Co. v. Mc- 
Nally, 254 Mich. 569, 237 N.W. 53, 55. 

Appellants do not seriously contend that a surplus of funds in cus- 
todia legis, after the payment of the principal of the creditors’ claims 
in a bankruptcy or a receivership in foreclosure proceedings or on a tak- 
ing over of a bank by a bank commissioner because of his belief of the 
bank’s unsound condition, should not be devoted to the payment of in- 
terest on such claims. The rule is stated by the Supreme Court in 
American Iron Co. v. Seaboard Air Line, 233 U.S. 261, 266, 267, 34 S.Ct. 
502, 504, 58 L.Ed. 949. “... For that and like reasons, in case funds are 
not sufficient to pay claims of equal dignity, the distribution is made only 
on the basis of the principal of the debt. But that rule did not prevent 
the running of interest during the receivership; and if, as a result of 
good fortune or good management, the estate proved sufficient to dis- 
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charge the claims in full, interest as well as principal should be paid. 
Even in bankruptcy, and in the face of the argument that the debt- 
or’s liability on the debt and its incidents terminated at the date of 
adjudication, and as a fixed liability was transferred to the fund, it has 
been held, in the rare instances where the assets ultimately proved suffi- 
cient for the purpose, that creditors were entitled to interest accruing 
after adjudication. 2. Blackstone’s Comm. 488; Cf. Johnson v. Norris, 5 
Cir., 190 F. [459], (5), L.R.A.1915B, 884.” (Emphasis supplied.) And in 
Greva v. Rainey, 2 Cal.2d 338, 41 P.2d 328, 330, as “The following author- 
ities, among others, are also pertinent in support of the proposition that 
the creditors of the bank are entitled to have interest paid out of surplus 
assets from the date of suspension of business to the time of payment in 
the absence of an express statutory prohibition, before the rights of the 
stockholders may be considered, and under these authorities the result 
appears to be the same whether the bank has voluntarily closed its doors 
or possession of its property and business has been taken by an officer 
vested by law with power to liquidate and distribute its assets, or ap- 
pointed by a court for that purpose.” (Emphasis supplied.) Cf. For- 
schirm v. Merchants & Traders Bank, 206 N. Y. 745, 100 N. E. 1127; 
Federal Deposit Insurance Corp. v. Citizens State Bank, 8 Cir., 130 F.2d 
102, 104. In the bank holiday cases In re First National Bank of Arthur, 
et al., 7 Cir., 100 F.2d 623; Elliott v. First Inland National Bank of 
Portland, Oregon, D. C., 32 F. Supp. 839; Barbour v. Thomas, et al., 
D.C., 7 F. Supp. 271 (affirmed 6 Cir., 86 F.2d 510, pet. for certiorari 
denied 300 U.S. 670, 57 S.Ct. 513, 81 L.Ed. 877), and Munro v. Post, 
2 Cir., 102 F.2d 686, the banks were closed by the statutory holidays 
without fault at the time of closing. 

Appellants contend that interest is allowable only in those cases of 
a breach of obligation before the bankruptcy or receivership. The 
claim is that the debtor holding the surplus is not liable for interest where 
at the moment of legal dispossession the disposed party is without fault 
and it matters not that thereafter there be a fault in a failure to invoke 
the law or regulation which may restore the assets of which it has been 
dispossessed. We do not agree. Assuming the obligation to pay interest 
applies only in cases of fault, the reason for the payment av well applies 
in the instant case of breach of obligation to the depositors and creditors 
subsequent to as in a case of breach before dispossession. 

Appellants claim that Brown v. Hiatts, 15 Wall. 177, 21 L.Ed. 128, a 
civil war case in which interest was refused on obligations between a 
resident of a Confederate state and one of the United States requires 
the denial of interest from this bank, an Hawaiian corporation, to its 
alien depositors and creditors located in Honolulu. We do not agree. 
In Miller v. Rebertson, 266 U.S. 243, 45 S.Ct. 73, 79, 69 L.Ed. 265, 
the court stated “Our entrance into the war was long subsequent to 
June 29, 1916, the date of the demand. General representatives, who 
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had long been in charge of the business in this country of Beer, Sond- 
heimer & Co., remained here until after that event. At all times until 
it was taken over under the act, they had money and property of that 
firm more than sufficient to make good the seller’s damages. . . . The 
proposition that the enemy defendants, as a matter of law, are entitled: 
to be relieved from interest during the war cannot be sustained. Cf. 
Ward v. Smith, 7 Wall. 447, 452, 19 L.Ed. 207; Connecticut v. Penn- 
sylvania, 6 Fed. Cas. pages 282, 291, No. 3104; Yeaton v. Berney, 62 IIl. 
61, 63; Gates v. Union Bank, 12 Heisk (Tenn.) 325, 330.” 

It is true that the debt matured in that case before the United 
States entered the war but the court bases its entire decision upon cases 
involving “local assets and agencies.” The court follows and bases its 
decision on the doctrine of Ward v. Smith, 7 Wall. 447, 19 L.Ed. 207. All 
of the four cases cited in the case are cases of “local assets and agencies” 
as in the case at bar. 

We can see no war reason why, if the resident aliens may receive the 
100 per cent of their principal, they should not receive the interest due 
thereon. 

The judgment is affirmed. 





Distinction Between Principal Obligor and Surety 





Evans’ Administrator v. Evans, Court of Appeals of Kentucky, 199 S. W. 
Rep. (2d) 734 





There is a presumption that all persons whose names appear as 
obligors on a note, in the absence of some showing to the contrary, 
are principals; and although the wife’s name may appear below that 
of her husband’s on a note, yet it will be presumed, as in the case 
of any other obligor, that she is the principal debtor, but that pre- 
sumption may be rebutted by proof of surrounding circumstances 
indicating to the contrary. In determining whether or not the wife 
is surety the decision in each case must rest upon its own peculiar 
facts. 

In this case the mortgage recited as follows: “Know all men by 
these presents that James E. Evans and Sallie Evans wife of James E. 
Evans, for and in consideration of, Five Hundred and Eighty-seven 
and 90/100 Dollars ($587.90) to him paid by G. W. Evans, the 
receipt of which is hereby acknowledged, does hereby bargain, sell, 
and convey to the said G. W. Evans.” In the judgment of the court, 
this statement shows that the husband got the proceeds of the note 
and that his wife signed merely as his surety. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 688. 
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Action by Sallie W. Evans’ administrator, State Bank & Trust Com- 
pany, and others, against George Walter Evans and others to settle the 
estate of Sallie W. Evans, deceased, wherein defendants filed counter- 
claim and cross-petition. From a judgment determining rights to realty 
as between decedent’s heirs and defendants to whom decedent’s pre- 
deceased husband had devised remainder interest in the realty, decedent’s 
heirs appeal and defendent devisees cross-appeal. 

Judgment affirmed. 

Ross, Ross, & Bayer, of Richmond, for appellants. 

Chenault & Parrish, of Richmond, for appellees. 


SIMS, J.—Sallie W. Evans and her husband, James E. Evans, owned 
jointly a small farm in Madison County of approximately 33 acres, 
which they acquired from William Williams and others by deed dated 
April 17, 1895. On April 16, 1899, James borrowed $587.90 from his 
brother, George W. Evans, as will be shown later in this opinion, evi- 
denced by a note signed by James and his wife, Sallie, which was secured 
by a mortgage of even date executed by both James and his wife and 
covered the entire farm. 

James died in 1900 and his will devised all of his property to Sallie 
for life with remainder to his nieces and nephews, the children of his 
brother George. Soon after James’ death, George instituted a suit 
against Sallie individually and as executrix of James to foreclose his 
mortgage, but he did not make his children, the remaindermen under 
James’ will, parties to that action. At the decretal sale Sallie became 
the purchaser for $732.89, which she paid and obtained a deed from the 
master commissioner for the entire farm on January 27, 1902. 

Sallie died intestate on October 8, 1939, and her administrator, State 
Bank & Trust Company, joined by her heirs, brought this action against 
the devisees of her deceased husband, James, and against her creditors 
to settle her estate. Sallie’s heirs asserted title to the entire farm by 
reason of the master commissioner’s deed. By answer, counterclaim and 
cross-petition as amended the devisees of James pleaded that they were 
infants at the time the foreclosure proceeding was brought and as they 
were not made parties thereto, the judgment was void and that Sallie 
obtained no title to her husband’s one-half undivided interest in the 
farm by virtue of the master commissioner’s deed. In a reply Sallie’s 
heirs averred that if she did not take title to her husband’s one-half in- 
terest in the land by reason of the master commissioner’s deed, then 
she should be subrogated to the right of the mortgagee and should be 
adjudged a lien on her husband’s undivided interest in the land in the 
sum of $732.89, the amount of the debt, and cost she paid for him with 
interest from Oct. 26, 1901. 

The reply was traversed, some proof was taken and the chancellor 
held the foreclosure judgment was void because James’ devisees were 
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not made parties to that action, but he adjudged that Sallie be sub- 
rogated to the right of the mortgagee, George W. Evans, in the amount 
she paid for her husband, but refused to allow interest, and he adjudged 
her heirs a lien on James’ one-half undivided interest in the land in the 
sum of $744. We do not understand how he arrived at the figure of 
$744 instead of $732.89, but this slight discrepancy is not mentioned 
in the briefs. 

Sallie’s heirs appealed and the devisees of James prosecuted a cross- 
appeal. In their brief appellants do not insist that Sallie obtained 
title to her husband’s interest in this land by virtue of becoming the 
purchaser at the foreclosure sale. They appear to realize that the sale 
was void as to the infants, who were not before the court, Proctor v. 
Mitchell, 302 Ky. 179, 194 S.W.2d 177, but that it was binding on Sallie 
who was before the court. Chapman v. Blackburn, 295 Ky. 606, 175 
S.W.2d 26; Perry v. Bailey, 290 Ky. 129, 160 S.W.2d 617. Appellants’ 
sole complaint is that the chancellor erred in not allowing interest from 
the time Sallie paid her husband’s debt in 1901. It is earnestly urged 
by appellees on their cross-appeal that as Sallie was administratrix of 
her husband’s estate when she purchased the property in the foreclosure 
proceedings, she held her husband’s interest in trust for his devisees and 
that to allow her to be subrogated to the mortgagees’ right would work 
a hardship on the devisees. 

In determining whether Sallie was entitled to be subrogated to the 
right of the mortgagee, we must first decide the question of whether 
she was a joint maker of the note with her husband or whether she 
signed same as his surety. The presumption is that all persons whose 
names appear as obligors on a note, in the absence of some showing 
to the contrary, are principals; and although the wife’s name may ap- 
pear below that of her husband’s on a note, yet it will be presumed, as 
in the case of any other obligor, that she is the principal debtor, but 
that presumption may be rebutted by proof of surrounding circum- 
stances indicating to the contrary. Longnecker v. Bondurant, 173 Ky. 
427, 191 S.W. 286; Rusch v. Roehr, 294 Ky. 511, 172 S.W.2d 205. 

As the note in question was executed in 1899, and as all the parties 
to the transaction are dead, it is evident it is quite difficult, if not im- 
possible, for the heirs of Sallie to prove by any direct evidence that she 
was surety and not principal on the note. In determining whether 
or not the wife is surety the decision in each case must rest upon its own 
peculiar facts. National Bank of Kentucky’s Receiver v. Snead, 267 Ky. 
816, 103 S.W.2d 269. Here, the mortgage recites: 


“Know all men by these presents that James E. Evans and Sallie 
Evans wife of James E. Evans, for and in consideration of, Five Hundred 
& Eighty Seven & 90/100 Dollars ($587.90) TO HIM PAID by G. W. 
Evans, the receipt of which is hereby acknowledged, does hereby bar- 
gain, sell, and convey to the said G. W. Evans. .. .” 
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This statement in the mortgage, in our judgment, shows that the 
husband got the proceeds of the note and that his wife signed merely 
as his surety. Therefore under K.S. § 2127, which was in effect when 
this note was executed, now KRS 404.010, Sallie as her husband’s surety 
was not bound on this note. 

Subrogation is purely an equitable doctrine and it seems to have 
found its way into English Jurisprudence from the Roman Civil Law. 
It may or may not arise from contract and the right to the relief it 
affords depends on the facts and circumstances in each particular case. 
The doctrine is one of benevolence to prevent unjust enrichment and it 
attempts to do complete justice between the parties. It is no fixed or 
inflexible rule and its object is to prevent injustice. 50 Am. Jur. §§ 1-7, 
pages 678, 686; Fort Jefferson Imp. Co. v. Dupoyster, 112 Ky. 792, 66 
S.W. 1048, 24 Ky.Law Rep. 1199, 2 L.R.A.,N.S., 263; Ford v. Jones, 174 
Ky. 252, 192 S.W. 28. It does not ordinarily apply to volunteers, but it 
may be invoked in favor of one who voluntarily pays a debt of another 
where the payor has some interest to protect. 50 Am.Jur. § 21, p. 696; 
Restatement of the Law of Restitution § 162, p. 653; Dupoyster case, 
supra; Illinois Surety Co. v. Mitchell, 177 Ky. 367, 197 S.W. 844, 
L.R.A.1918A, 931. 

In the instant case, Sallie was not a volunteer when she paid her 
husband’s debt, but it was necessary for her to do so to protect not 
only the life estate devised her by his will, but also to protect her 
own one-half undivided interest in the farm, which was included in the 
mortgage. Therefore, under the authorities cited in the preceding 
paragraph she was entitled to be subrogated to the lien the mortgagee 
held on her husband’s one-half interest in the farm. The question 
of limitation was not raised by the pleadings. 

Ordinarily one who is subrogated to the rights of a mortgagee is en- 
titled to recover interest on the sum involved from the date of 
payment. 50 Am. Jur. § 121, p. 761; Broaddus v. Tevis, 297 Ky. 168, 
177 S.W.2d 901; Annotations, 107 A.L.R. 785. But here, the subrogee 
by satisfying her husband’s debt was able to enjoy for more than 35 
years the life estate he devised her in his half interest in this farm, and 
evidently the chancellor thought this compensated for the loss of the 
use of the money she expended. As subrogation is purely an equitable 
doctrine, we think in the circumstances here presented that the rights 
of the widow’s heirs were fully protected when the chancellor adjudged 
them a lien for the amount she paid without allowing interest. 

Appellees are correct when they say that subrogation cannot be in- 
voked when it will work an injustice or displace intervening rights of 
others, as is borne out by Gilliam v. Cassady, 290 Ky. 477, 161 S.W.2d 
915. The facts in the instant case are quite different from those in the 
Gilliam opinion. There, Gilliam did nothing for two and a half years 
to assert his claim and in the meantime Mrs. Cassady had taken a 
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mortgage on the property. To allow Gilliam to be subrogated to the 
right of the creditor whose claim he paid would have worked an injustice 
on Mrs. Cassady. In the case before us, the devisees of James suffered 
no injustice by Sallie being subrogated to the rights of the mortgagee 
because the debt of James had to be satisfied before they received any 
part of his estate. If Sallie had not paid it, their devise would have been 
subjected to its payment. Therefore, when Sallie satisfied that debt and 
became entitled to be subrogated to the rights of the mortgagee, James’ 
devisees are in no worse position than they would have been in had she 
not paid it. To deny Sallie the right of subrogation would let James’ 
devisees be unjustly enriched at Sallie’s expense, or rather at the ex- 
pense of her heirs. 
The judgment is affirmed on the appeal and on the cross-appeal. 


Embezzlement by Agent With Authority to Cash 
Checks 





State v. Florian, Supreme Court of Missouri, 200 S. W. Rep. (2d) 64 





Where evidence shows that defendant procured certain checks 
from victim for the purpose of using the proceeds to buy property for 
him, this constituted defendant an agent with authority to cash 
the checks and use the proceeds for the purpose specified. Therefore, 
the proof shows embezzlement of money, not checks. 

There is no merit in defendant’s contention that the relation of 
debtor and creditor was created. The proof is that defendant got the 
checks to use the proceeds not for his own benefit but to pay to the 
real estate company for victim. 


Appeal from St. Louis Circuit Court, Division No. 10; Robert L. 
Aronson, Judge. 

Thomas Florian was convicted of embezzlement of money and he 
appeals. Affirmed. . 

Morris A. Shenker, of St. Louis (Ivan H. Light, of St. Louis, of 
counsel), for appellant. 


J. E. Taylor, Atty. Gen., and Frank W. Hayes, Asst. Atty. Gen., for 
respondent. 


CLARK, J.—In separate trials, appellant was convicted of em- 
bezzling money as the agent of John Sheehy, $3,000 in one case and 
$5,000 in the other, and sentenced to a three year term in the peni- 
tentiary in each case. Appellant has treated both appeals in one brief 
and we will treat them both in one opinion. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § § 56-61. 
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At the time of the trials Sheehy was 86 years old and for some time 
had lived in a home at 3655 Washington Street, St. Louis, which was 
rented from a real estate company by Mrs. Ida Cook. In January, 1944, 
Sheehy began to negotiate with the real estate company in an effort to 
purchase the property. He made them a deposit of $500 and they wrote 
him a letter agreeing to sell. Later, for some unexplained reason, the 
company refused to complete the deal and induced Sheehy to relinquish 
the letter. At first he refused to accept the return of his deposit, but 
later the company mailed him a check for it. 

At the Washington Street house Sheehy had become acquainted with 
Mrs. Dorothy Sharp, a waitress at the Jefferson Hotel. She knew appel- 
lant, who had desk room in an office in a nearby building and sometimes 
ate at the hotel. About March 1, Mrs. Sharp induced Sheehy to go with 
her to appellant’s office where they told appellant about the transactions 
with the real estate company. Appellant told them he was a lawyer and 
could get the property for Sheehy, and the latter agreed to pay appellant 
$500 if he could get it for $8,500. Mrs. Sharp and Sheehy had many 
conferences with appellant. On March 14, appellant induced Sheehy to 
give him a cashier’s check for $5,000 to apply on the purchase. Appel- 
lant cashed this check on March 17. Early in April appellant told 
Sheehy he would have to have more cash and obtained from him another 
cashier’s check for $3,000 which he cashed on April 17. Each time he 
received a check appellant gave Sheehy a note for the amount. Sheehy 
testified that he thought these were receipts. Sometime in April appel- 
lant told Sheehy that the property would cost $9,500 and got Sheehy 
to give him a note for $1,500. Still later appellant got from Sheehy 
another note for $2,000 and kept both notes. Appellant, from time to 
time, offered various excuses why the deed could not be procured. At 
one time he told Sheehy the money had been placed in escrow and 
obtained from Sheehy a release which he said was necessary to get the 
money down. Both Mrs. Sharp and Sheehy became convinced that 
appellant could not and would not obtain a deed and they began to 
demand the return of the money. They made many demands and 
received many excuses, but no money. In September appellant told 
them he was penniless, would not return the money and told Mrs. Sharp 
that she was only a waitress and her testimony would be of no force. 

The indictment in each case was in three counts, the first count 
charging embezzlement of money, the second embezzlement of a cashier’s 
check and the third charged the obtaining of money under false pre- 
tenses. The indictments are based upon Section 4471, Revised Statutes 
Missouri 1939, Mo. R. S. A., dealing with embezzlement by clerk, agent, 
etc., and substantially follow the language of the statute. 

Appellant contends that the indictments are insufficient for failing to 
allege how and when appellant became the agent and servant of Sheehy, 
the purpose of the agency and the authority for the appointment. Also 
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appellant says there is a misjoinder of counts, to wit, count one: for 
embezzlement and count three for obtaining money under false pretenses. 

On the first part of this contention, appellant cites some civil cases 
and the following criminal cases. State v. Flint, 62 Mo. 393; State v. 
Mitnick, 339 Mo. 127, 96 S. W. 2d 43; State v. Meysenberg, 171 Mo. 1, 
loc. cit. 47-50, 71 S. W. 229, loc. cit. 233; State v. Holder, 335 Mo. 175, 
72 S. W. 2d 489, and State v. Ross, 312 Mo. 510, 279 S. W. 411, loc. cit 
413. None of these cases deal with an indictment or information under 
the statute now being considered. State v. Flint involved a charge of 
embezzlement of public funds by an agent of the State, and it was held 
that the charge should state how and when he was appointed and the 
authority for his appointment. In State v. Mitnick [339 Mo. 127, 96 
S. W. 2d 45] an information was held insufficient in attempting to charge 
defendant with selling securities without being registered as a dealer. 
The opinion says, and cites cases to the effect, that an indictment or 
information which follows the language of a statute is sufficient unless 
the statute fails to “so far individuate the offense that the offender has 
proper notice, from the mere adoption of statutory terms, what the 
offense he is to be tried for really is.” In State v. Meysenberg an indict- 
ment for accepting a bribe was held bad for failing to state the name of 
the person or corporation giving the bribe. The opinion says that an 
indictment, although following the language of a statute, is insufficient 
if the statute merely defines the offense in generic terms. In State v. 
Holder an information was held bad for failing to disclose under what 
statute a special road district was organized. The matter alleged would 
have constituted an offense if the district was organized under one 
statute, but not under another statute. In State v. Ross an indictment 
in the language of the statute for embezzlement by a public officer was 
sustained. The indictments in the instant cases follow the language of 
Section 4471, supra. The terms of the statute are neither technical nor 
mysterious and do not require further specification to apprise an accused 
of the crime with which he stands charged. State v. Meyers, 68 Mo. 
266; State v. Dodson, 72 Mo. 283; State v. Moreaux, 254 Mo. 398, 162 
S. W. 158; State v. Adams, 318 Mo. 712, 300 S. W. 738; State v. Wood- 
ward, Mo. Sup., 130 S. W. 2d 474. 

In each of the instant cases the first count was for embezzlement by 
an agent. In case No. 40090 the State abandoned the second and third 
counts and went to the jury on the first count alone. In case No. 40091 
the second count was abandoned during the trial, appellant was con- 
victed under count one and acquitted under count three. If there was 
a misjoinder of counts in the indictments, appellant was not prejudiced 
thereby under the facts of these cases. | 

Appellant contends that his demurrer to the evidence should have 
been sustained because the proof showed the embezzlement, if any, was 
of a check and not of money; and, he further says, if the demurrers should 
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not have been sustained the question of whether the embezzlement was 
of a check or money should have been submitted to the jury as per 
appellant’s refused instruction “N.” Further, appellant claims a vari- 
ance in that the proof shows larceny or conversion by a bailee and not 
embezzlement by an agent; or that the relationship of debtor and 
creditor was created between appellant and Sheehy. Appellant cites 
many cases which we have read, but deem it unnecessary to review in 
detail. Many of them are not in point; others are against appellant’s 
contention. Appellant’s argument is based upon the premise that he 
converted the checks, not the money, because he had no right to cash 
the checks unless they constituted a loan. The premise is false. The 
evidence shows that he procured the checks from Sheehy for the purpose 
of using the proceeds to buy the property for Sheehy. This constituted 
him an agent with authority to cash the checks and use the proceeds 
for the purpose specified. Therefore, the proof shows embezzlement of 
money, not checks. State v. Ross, 312 Mo. 510, 279 S. W. 411; State 
v. Miller, 332 Mo. 307, 57 S. W. 2d 1080; State v. Watkins, 337 Mo. 901, 
87 S. W. 2d 184; State v. McCawley, Mo. Sup., 180 S. W. 869. There is 
no merit in appellant’s contention that the relation of debtor and creditor 
was created. The proof is that appellant got the checks to use the 
proceeds not for his own benefit, but to pay to the real estate company 
for Sheehy. Also, appellant’s claim that the money was “in escrow” 
was a denial that it had been loaned to him. 

Instruction No. 1 defined “embezzlement” as “the fraudulent appro- 
priation or conversion of another’s property by a person to whom it has 
been entrusted, or into whose hands it has lawfully come.” Appellant 
says the court erred in giving this instruction “in this, that the court did 
not properly and sufficiently define embezzlement in that the definition 
as set out in said instruction is not complete and accurate and does not 
sufficiently and accurately advise the jury.” If the definition is general, 
the assignment is more so and we think too general to preserve anything 
for review. State v. Kelly, Mo. Sup., 107 S. W. 2d 19; State v. Frazier, 
339 Mo. 966, 98 S. W. 2d 707; State v. Sagerser, Mo. Sup., 84 S. W. 2d 
918; State v. Tharp, 334 Mo. 46, 64 S. W. 2d 249. 

Appellant complains of the action of the trial court in sustaining an 
objection and motion to strike made by the State’s attorney to a portion 
of the argument of appellant’s attorney. The court made an explanation 
of his ruling at the time which indicated that he believed the argument 
was outside the evidence. Appellant in his brief does not now seem to 
especially contend that the argument was sustained by the evidence, 
but bases his objection on the broader ground that a trial court is power- 
less to control the argument further than to admonish the jury to “dis- 
regard any statement or argument of counsel contrary to the evidence.” 
We know of no case so holding and we are unwilling to be the first to 
establish such a precedent. Certainly, courts should be careful to refrain 
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from unduly restricting the argument of counsel, but orderly procedure 
requires that they have power to reasonably confine such argument to 
the issues raised by the pleadings and evidence. 

Appellant complains of instruction No. 7, submitted with the other 
instructions, telling the jury that if they found defendant guilty it was 
their duty to assess the punishment; however, if they were unable to 
agree on the punishment the court would assess it. 

It is proper to give such an instruction when a jury so requests, but 
it is unusual to so instruct until the jury has had an opportunity to assess 
the punishment and we do not recommend such practice. However, in 
these cases the jury did assess the punishment and we cannot see that 
appellant was prejudiced by the instruction. See State v. Polson, 317 
Mo. 293, 295 S. W. 743. 

On January 7, 1946, appellant was convicted in case No. 40091 of 
embezzling $5,000 on or about March 14, 1944. On February 27, 1946, 
he was convicted in case No. 40090 of embezzling $3,000. He has 
properly raised and preserved the point that his conviction in the first 
trial should have prevented prosecution on the second. This on the 
theory that the entire transaction or series of transactions constituted 
but one offense. He says the precise question has never been determined 
in this state. However, he cites several cases, but seems to place his sole 
reliance on the reasoning in State v. Toombs, 326 Mo. 981, 34 S. W. 2d 61. 

In the Toombs case three certificates of corporate stock, separately 
numbered, were signed and issued in one transaction and at one time, 
and the procurement by defendant of their signing and issuance was 
by one direction and with a single intent. We held that a conviction 
for the issuance of one certificate was a bar to prosecution for the is- 
suance of others. In the instant cases the proof shows that appellant 
received a check for $5,000 on March 14, 1944, and cashed it on March 
17; then early in April he received another check from Sheehy for 
$3,000 and cashed it on April 17. There is and can be no claim that 
the $3,000 was a part of the $5,000. On January 9, 1946, he was con- 
victed for embezzling the $5,000. [Case 40091.] The indictment in that 
case charged appellant with receiving the money on March 14, and the 
instructions authorized the jury to convict him if they found he em- 
bezzled the money, or $30 or more of it, “on said 14th day of March, 
1944, or at any time during said month of March, 1944.” On February 
27, 1946, appellant was convicted of embezzling the $3,000 [Case 40090.] 
The indictment charged appellant with receiving the money on or about 
the 6th day of April, 1944. The instructions in the first case [No. 40091] 
restricted the jury to a finding of embezzlement between March 14 and 
April 1, and that case could not bar prosecution for embezzling other 
money not received by appellant until April 6. In that view we are 
sustained by State v. Ross, 312 Mo. 510, 279 S. W. 411, and State v. 
Matkins, Mo. Sup., 87 S. W. 2d 422. 
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We find no error and the judgment and sentence in each case must 
be and is hereby affirmed. 
All concur. 


Contract Rate of Interest Applicable After Maturity 
of Promissory Note 





In re Hall, U. S. District Court, California, 70 Fed. Supp. 27 


ee 


Interest after maturity is often not a contract obligation. Where 
provision for interest has been entirely omitted from a promissory 
note, interest after maturity has been allowed on the theory that 
the interest then is in the nature of damages. 

However, in providing for interest as damages, under California 
law: “Any legal rate of interest stipulated by a contract remains 
chargeable after a breach thereof, as before, until the contract is 
superseded by verdict or other new obligation.” And the weight of 
authority is that where the rate of interest is specified in the note, 
that rate continues after maturity and until paid. 

Thus in the case at bar, where the language of the note specifi- 
cally provides for interest “until paid,” it would seem that the con- 
tract rate of interest should be applicable after maturity. However, 
the right to that interest became barred with the expiration of 
the four-year period prescribed by the statute of limitations. 


Proceeding by Frank D. Hall and Marguerite S. Hall, husband and 
wife, debtors, for agricultural composition and extension. On petition of 
Pacific States Corporation for review of conciliation commissioner’s 
order granting debtors’ petition for determination of existing lien and 
incumbrance on ranch property. 

Order of conciliation commissioner affirmed. 

George T. Goggin, of Los Angeles, Cal., for petitioner. 

C. P. Von Herzen and Goudge, Robinson & Hughes, and David A. 
Sondel, all of Los Angeles, Cal., for debtors. 


MATHES, D. J.—This proceeding comes before this court upon 
petition by Pacific States Corporation for review of the Concilation 
Commissioner’s order of August 1, 1944, granting debtors’ petition for 
determination of existing lien and encumbrance on ranch property lo- 
cated in Leona Valley, California. 

In 1927 title to the ranch property was in the debtors, Frank D. 
and Marguerite S. Hall, husband and wife. During that year debtors 
organized the Farm Home Builders Corporation which they wholly 
owned and controlled, and thereupon transferred the ranch property 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 742. 
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to that corporation. The Commissioner has found that the corporation 
is the alter ego of the debtors. 

On July 30, 1927, acting through their corporation, debtors bor- 
rowed $45,000 from Pan American Bank of California, the indebtedness 
for which was evidenced by a five-year note providing for 7% interest 
compounded quarterly “from date until paid.” The note was secured 
by a deed of trust of the ranch property and a declartion of trust wherein 
Pan American Bank was both trustee and beneficiary. 

Pan American Bank went into liquidation proceedings on July 19, 
1929, and the Superintendent of Banks of the State of California took 
over the assets and control of the bank. Thereafter the original declara- 
tion of trust was superseded by Trust No. 5873 in which Citizens 
National Trust and Savings Bank was named as trustee and Pan 
American Bank as beneficiary. In 1939 the Superintendent of Banks 
assigned the beneficial interest in Trust No. 5873 to petitioner, Pacific 
States Corporation, in settlement of a claim of petitioner against Pan 
American Bank. 

On December 9, 1942, debtors filed a petition as farmers for proceed- 
ings under § 75 of the Bankruptcy Act, 11 U.S. C. A. § 203, listing the 
Leona Valley ranch property in their schedule of property owned. The 
petition was approved and the matter referred to H. Sidney Laughlin, 
Esquire, as Conciliation Commissioner. 

Pacific States Corporation then filed a motion to dismiss the petition 
upon the ground that debtors were not farmers and were not the owners 
of the ranch property set forth in their petition. This motion was denied 
by the Conciliation Commissioner, and no petition for review of that 
order was ever taken. 

Unable to secure an agreement to a composition, debtors petitioned 
under § 75, sub. s, for adjudication as bankrupts. They were thereupon 
adjudged bankrupts, and an order of general reference was then made 
to Conciliation Commissioner Laughlin. 

Citizens Bank then presented a motion to dismiss the proceedings 
upon the ground that debtors were not farmers; and also presented a 
petition for dismissal and a motion to strike the description of the Leona 
Valley property from the schedules, upon the ground that Citizens Bank, 
and not the debtors, was the owner of the real property in question. 

The Commissioner held that his previous order on the motion for 
dismissal made by Pacific States Corporation was res judicata as to 
Citizens Bank and dismissed its petition and motions. Upon petition 
for review, this order was affirmed by my colleague, Judge O’Connor. 

Debtors then filed their petition for a determination of the existing 
lien and encumbrance on the ranch property. It is the Commissioner’s 
order on that petition which is drawn in question by the petition for 
review at bar. 

Petitioner, Pacific States Corporation, again contended that this 
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court has no jurisdiction over the matter as the debtors are not farmers 
nor owners of the ranch property. The Commissioner overruled the 
objection and denied petitioner’s motion to dismiss debtors’ petition. 

Clearly there had been a previous adjudication by the Commissioner 
of petitioner’s contention. Petitioner could have filed a petition for 
review of the Commissioner’s denial of the first motion for dismissal of 
the proceedings. Having failed to do so, petitioner will not be heard 
to raise the same questions by motions to dismiss subsequent petitions 
by the debtors in the same proceeding. 

The Commissioner found that petitioner’s promissory note was barred 
by the statute of limitations on July 30, 1936, four years after maturity. 
But petitioner contends that the debt was revived (1) by debtors’ state- 
ments in a verified complaint filed in an action by debtors against 
Citizens Bank in the Superior Court for Los Angeles County, California; 
and (2) by debtors’ acceptance of a 1940 statement of account, rendered 
by the Citizens Bank, in which a payment made prior to maturity of 
the note was recorded as a payment of principal and interest. 

Section 360 of the California Code of Civil Procedure provides that: 
“No acknowledgment or promise is sufficient evidence of a new or con- 
tinuing contract, by which to take the case out of the operation of this 
title (statute of limitations), unless the same is contained in some 
writing, signed by the party to be charged thereby.” 

The law in California appears settled that the essentials of an 
acknowledgment are: “The distinct and unqualified admission of an 
existing debt, contained in a writing signed by the party to be charged, 
and without intimation of an intention to refuse payment thereof, 
suffices to establish the debt to which the contract relates as a continuing 
contract, and to interrupt the running of the statute of limitations 
against the same.” Southern Pacific Co. v. Prosser, 1898, 122 Cal. 413, 
415, 52 P. 836, 837, 55 P. 145, 146; Wilson v. Walters, 1944, 66 Cal. App. 
2d 1, 151 P. 2d 685. 


“A declaration in writing, in whatever form of language it may be 
made, cannot revive a right of action once barred, unless it involves an 
express promise to pay the debt, or an acknowledgment from which the 
law will imply a promise.” Visher v. Wilbur, 1907, 5 Cal. App. 562, 91 
P. 412, 414. 


Moreover, it has been expressly held that an admission of indebted- 
ness in a complaint is not a sufficient acknowledgment within the 
requirements of § 360 of the Code of Civil Procedure. Roper v. Smith, 
1919, 45 Cal. App. 302, 187 P. 454. 

There is ample evidence to sustain the Commissioner’s findings of 
fact on this question. So in view of the law of California as set forth 
above, it was not error to hold the note to be outlawed by the statute 
of limitations. 
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However, inasmuch as debtors seek equity, they must do equity, 
regardless of the bar of the statute. Accordingly, the Commissioner 
held that debtors must pay petitioner the unpaid principal of the prom- 
issory note with 7% interest compounded quarterly until July 30, 1932 
(the maturity date), 7% simple interest until July 30, 1936 (the date 
on which the note was barred by the California statute of limitations) , 
but without interest thereafter. 


Petitioner now contends that since the note provided for 7% in- 
terest compounded quarterly “from date until paid,” the Commis- 
sioner erred in not holding that debtors must pay the contract rate of 
interest until date of the Commissioner’s order. 

The Commissioner found that Citizens Bank in its capacity as 
trustee prepared and rendered accounts of all collections, disbursements 
and distributions during the years 1933-1940, inclusive, and that each 
account set forth a statement of the unpaid balance of the promissory 
note obligation; that these accounts did not set forth any charge for or 
payment of interest; that the accounts were furnished to debtors and 
to the state officials in charge of the liquidation of the Pan American 
Bank, and were accepted by them as true and correct; that acceptance 
of the accounts evidenced an intention on the part of the liquidator 
of Pan American Bank to waive interest, and interest was so waived. 
As conclusions of law from these findings of fact, the Commissioner 
held that Citizens Bank, as trustee, and the liquidator of Pan American 
Bank were estopped to claim interest after July 30, 1936, and that this 
estoppel applied to petitioner. 

There is ample evidence to sustain the Commissioner’s findings and 
there is no error in the conclusions of law drawn therefrom. Indeed, 
it was not necessary to find that petitioner is estopped to claim in- 
terest, since both the principal obligation and all interest became barred 
by the California statute of limitations on July 30, 1936. 


_ But it is urged that because the promissory note stipulated 7% 
interest compounded quarterly “until paid,’ the interest rate should 
not have been reduced from compound to simple for the four years 
between maturity and the running of the statute of limitations. 

Interest after maturity is often not a contract obligation. Where 
provision for interest has been entirely omitted from a promissory note, 
interest after maturity has been allowed on the theory that the interest 
then is in the nature of damages. Puppo v. Larosa, 1924, 194 Cal. 717, 
230 P. 439. 

However, in providing for interest as damages, § 3289 of the 
California Civil Code states: “Any legal rate of interest stipulated 
by a contract remains chargeable after a breach thereof, as before, 
until the contract is superseded by a verdict or other new obligation.” 
And the weight of authority is that where the rate of interest is specified 
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in the note, that rate continues after maturity and until paid. 3 Ruling 
Case Law, p. 900. 

Thus in the case at bar, where the language of the note specifically 
provides for interest “until paid,” it would seem that the contract rate 
of interest should be applicable after maturity. However, the right to 
that interest became barred with the expiration of the four-year period 
prescribed by the statute of limitations. 

Thus the amount of both interest and principal which debtors must 
pay to remove the lien on their ranch property rests within the sound 
discretion of the Commissioner whose duty it is to determine what 
“equity” debtors must do in order to receive “equity.” The Com- 
missioner might well have omitted any provision for imterest after ma- 
turity, or he might have seen fit under the circumstances to allow the con- 
tract rate of interest until the date of his order. Since the whole obliga- 
ton was barred, petitioner was not entitled to any thing as a matter of 
right. tay 
The Commissoner’s order is not to be disturbed unless there has 
been a clear abuse of discretion. I find that the Commissioner acted 
well within the bounds of his discretion. Therefore, the order of 
August 1, 1944 will be affirmed. 


Promissory Note Signed Through Fraud 


Branz v. Stanley, Supreme Judicial Court of Maine, 51 Atl. Rep. (2d) 192 


Where a person did not intend to sign a promissory note that 
he was by fraud and deceit and without negligence on his own part 
tricked into signing that which afterwards proved to be a note, the 
instrument is a forgery and void as to all parties. And whether he 
is estopped by his own negligence from denying his signature was a 
question for the jury. 


Action on promissory note by Maurice A. Branz against Carlton 
H. Stanley and Alice F. Stanley. A verdict was directed against both 
defendants, and Alice F. Stanley reserved exceptions. 

Exceptions sustained. 

Before Sturgis, C.J., Thaxter, Murchie, Tompkins, and Fellows, J.J., 
and Manser, Acting Retired Justice. 

Julius Greenstein and Milan J. Smith, both of Portland, for plaintiff. 

E. A. Turner, of Portland, for defendant Alice F. Stanley. 

Harry E. Nixon, of Portland, for defendant Carlton H. Stanley. — 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 598. 
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STURGIS, C. J.—In this action upon a promissory note against 
Carlton H. Stanley and Alice F. Stanley at the close of the evidence the 
jury was instructed to return a verdict against both defendants. Carlton 
H. Stanley abides the verdict. Alice F. Stanley reserved exceptions. 

The case reported shows that Carlton H. Stanley, having wrecked 
his Studebaker, on October 30, 1945, purchased and received delivery 
of a used Terraplane from Samuel Silverman doing business as Sam’s 
Used Car Lot, traded in his old car and gave his negotiable installment 
note of even date for $275 in part payment of the balance of the purchase 
price. On the same or following day the payee having indorsed the 
note for transfer, offered it for discount to Maurice A. Branz doing busi- 
ness as the Guardian Acceptance Co., but he refused to finance the 
paper without another signer and a representative apparently of the 
payee carried the note to the home of Carlton H. Stanley and his wife 
Alice F, Stanley signed it as a comaker. Five days later the note still 
bearing its original date and indorsement for transfer was delivered to 
Maurice A. Brand who sent his check for $250 to Samuel Silverman 
for it and when the first installment was not paid sued the signers jointly 
for the full amount of the note. 

The exceptant Alice F. Stanley, however, stated at the trial that 
on November 5, 1945, a man whom she did not know brought papers to 
her home which her husband Carlton H. Stanley asked her to hurry and 
sign and on her inquiry as to what they were told her that they were 
just about the car, which she thought referred to the wrecked Stude- 
baker and not to the Terraplane just bought, and without knowing 
their contents she wrote her name on two papers where the man who had 
kept them folded up lifted the corners for her to sign. She insisted that 
she did not know she had signed a note and conditional sales agreement 
which the papers proved to be, or even that her husband had made the 
instruments until later he told her what she had done and made known 
his intention to desert her and let her pay for the car. And she says that 
when a few weeks later he did abandon her she notified the holder of 
the note she would not be responsible for it. 

The exceptant’s account of what took place when she signed the note 
in suit is partially confirmed by her housekeeper and. not clearly con- 
tradicted in the record. And improbability does not compel its rejection 
as unworthy of belief. If found to be true, which we think it could 
be, the note which she signed was a forgery and if that defense is not 
barred by her own negligence she is not liable on it in this action. For 
it is well settled in this jurisdiction that if not intending to sign a 
promissory note she was by fraud and deceit and without negligence on 
her own part tricked into signing that which afterwards proved to be a 
note the instrument is a forgery and void as to all parties. And whether 
she is estopped by her own negligence from denying her signature was 
a question for the jury. Biddeford Nat. Bank v. Hill, 102 Me. 346, 66 
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A. 721, 120 Am.St.Rep. 499. See Negotiable Instruments Act, Revised 
Statutes, Chap. 174, Sec. 23; 8 American Jurisprudence, 318. 

We are of the opinion that the charge of fraud made here raises issues 
of facts which should have been submitted to the jury and the ruling 
below directing a verdict against the exceptant was error. On this 
ground, without consideration of other questions argued on the briefs, 
the exceptions are sustained. Exceptions sustained. 


Forged Indorsement of United States Check 


Conklin v. Cozart, U. S. Circuit Court of Appeals, 158 Fed. Rep. (2d) 677 


A forged indorsement on a genuine check of the United States 
is a forged “writing” included in statute defining offense. 18 US.C.A., 
§ 73. 


Appeal from the District Court of the United States for the Northern 
District of Texas; William H. Atwell, Judge. 

Proceeding on petition of William Conklin against Reed Cozart, 
Warden, Federal Correctional Institution, Seagoville, Tex., for a writ 
of habeas corpus. From a judgment denying the writ, 63 F. Supp. 731, 
the petitioner appeals. Affirmed. 

William Conklin, of Seagoville, Tex., for appellant, in pro. per. 

Robt. B. Young, Jr., U. S. Atty., of Fort Worth, Tex., for appellee. 

Before Sibley, Waller, and Lee, Circuit Judges. 


PER CURIAM. Appellant’s brief makes some statements not sup- 
ported by the record. We cannot go outside the record for the facts. The 
only contention advanced by the petition for habeas corpus is that the 
tenth count of the indictment under which he is now imprisoned does 
not charge any offense under 18 U. S. C. A. § 73. The count clearly 
states that the defendant wilfully and falsely forged and counterfeited 
the indorsement of the payee on a check, in words “S. Weinstein, Wein- 
stein Supply per S. Weinstein,” for the purpose of obtaining and re- 
ceiving from the United States and their officers and agents the sum of 
$557.48, the check being a genuine obligation of the United States fully 
described and identified. It is settled that a forged indorsement on a 
genuine check of the United States is a forged “writing” included in 
Section 73. Prussian v. United States, 282 U. S. 675, 51 S. Ct. 223, 75 
L.Ed. 610; Buckner v. Aderhold, 5 Cir., 73 F.2d 255; DeMaurez v. 
Squier, 9 Cir., 144 F. 2d 564. The other allegations are in the words 
of the statute. The sentence is entirely regular and valid. 

Judgment affirmed. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 597. 
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Suit For Installment On Promissory Note 


Kouri v. Toma, Supreme Court of Oklahoma, 175 Pac. Rep. (2d) 975 


Where, by the terms of a promissory note, a specified sum of 
money is payable in installments, each installment as it becomes due 
constitutes a distinct cause of action for which suit may be main- 
tained, and where there is no accelerating clause in the note a 
judgment for the delinquent installments does not bar a subsequent 
action for the balance due on said note. 


Appeal from District Court, Jackson County; John B. Wilson, Judge. 

Action by Joseph E. Toma against Y. M. Kouri to recover the balance 
due on a promissory note. From an adverse judgment, defendant ap- 
peals. 


Judgment affirmed. 
Robinson & Oden, of Altus, for plaintiff in error. 
Frank Petree, of Altus, for defendant in error. 


PER CURIAM.—This action was commenced to recover the balance 
due on a promissory note in the principal sum of $1321.54, said note 
being executed by the defendant, Y. M. Kouri, payable to the plaintiff, 
Joseph E. Toma. The note was executed at Hobart, Oklahoma, on 
January 30, 1941. On the 14th day of April, 1942, a judgment was taken 
for the installments due at the rate of $25 per month, the amount of 
said judgement being $175. In the answer in the case at bar the posi- 
tion of the defendant was that the judgment in the justice of peace 
court cancelled the remaining amount due on the said note. The note 
provided that the same should be paid monthly in the sum of $25 or 
more. 

The note did not contain an accelerating clause. The one specifi- 
cation of error in the brief states that the only question involved in this 
appeal is whether a promissory note payable in installments can be 
made the basis of more than one cause of action. It is to be noted that 
the condition of the note that the same is payable in monthly payments 
of $25 or more is not attacked on the ground that the words “or more” 
renders the monthly payments uncertain and therefore without effect. 
The discussion in this opinion therefore assumes that the note was 
payable in monthly installments of $25. 

The defendant cites and relies upon Tootle v. Kent, 12 Okl. 674, 73 P. 
$10; Miller v. Wentz, 194 Okl. 280, 149 P.2d 778; First National Bank 
v. Schruben, 125 Kan. 417, 265 P. 53; Wulfjen v. Dolton, 24 Cal.2d 891, 
151 P. 2d 846; and Iowa Title & Loan Co. v. Clark, 215 Iowa 
929, 247 N. W. 211; Jensen v. Gamble, 191 Mich. 233, 157 
N. W. 440. None of these cases involve an action upon an in- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 858. 
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stallment contract or note. This question many times decided by the 
courts of other jurisdictions has apparently not been discussed in a case 
in point in this jurisdiction. Although we have noticed related ques- 
tions in Rourke v. Northen, 183 Okl. 184, 80 P.2d 257; Gaddis v. Wil- 
liams, 31, Okl. 289, 198 P. 483 and Briggs v. Wright, 162 Okl. 183, 18 
P.2d 530, the cases are not decided on fact situations similar to the case 
at bar. It is the general if not universal rule that when a specified 
sum of money is payable in installments each installment as it becomes 
due constitutes a distinct cause of action for which suit may be main- 
tained. Especially is this true where there is no accelerating clause in 
the note of contract. 1 C. J. p. 1112, Actions § 286, 1 C.J.S., Actions, 
§ 103; Colwell v. Fulton, C.C. 117, F. 931; Ryall v. Prince, 82 Ala. 264, 
2 So. 319; Higgins v. San Diego Sav. Bank, 129 Cal. 184, 61 P. 943; Ahl v. 
Ahl, 60 Md. 207; Huffman v. Martin, 226 Ky. 137, 10 S.W.2d 636; Davis 
v. Hibbs, 73 Wash. 315, 131 P. 1135; Luce v. Minard, 87 Vt. 177, 88 
A.728; Puckett v. National Annuity Ass’n, 184 Mo.App. 501, 114 S.W. 
1039; State Life Ins. Co. v. Wilson, Tex. Civ. App., 57 S.W.2d 355; Com- 
munity Theatres v. Weilbachar, Tex. Civ. App., 57 S.W.2d 941. The fact 
that an action has been brought and judgment obtained on the in- 
stallments due does not prevent a subsequent action for the balance 
of the obligation when due. Colwell v. Fulton, supra; Weiler v. Henarie, 
15 Or. 28, 13 P. 614. 

We therefore hold that where a promissory note is payable in in- 
stallments without any accelerating clause therein an action may be 
brought for the amount of the installments due and that a judgment 
for the delinquent installments does not bar an action for the balance 
of the note not due at the time the action is brought. 

The judgment of the trial court is affirmed. 


Bank Charges Against Accounts Upon Escheat to 
State 





State v. First Wisconsin National Bank of Milwaukee, Supreme Court of 
Wisconsin, 26 N. W. Rep. (2d) 161 





The only item chargeable against bank accounts to be taken 
over by the state under escheat statute is for expense incurred by 
the bank in publishing notice to advise those whose interest may 
be affected, that the time has come for the transfer of the amount 
due from the bank on such accounts to the state. The section in 
the state regulating costs does not allow the transferring bank 
attorney fees. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 465. 
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Appeal from a part of a judgment of the Circuit Court for Dane 
County; Alvin C. Reis, Judge. 

Reversed. 

Action begun July 23, 1946, by the State of Wisconsin against the 
First Wisconsin National Bank of Milwaukee pursuant to sec. 220.25 
of the Statutes of the State of Wisconsin seeking to have property es- 
cheat to the state and to require the defendant banking institution to 
forthwith deliver said funds to the state treasurer to be dealt with by 
him in the manner provided by law. 

It was adjudged upon all records, files and proceedings had that 
each of the lawful owners of the funds claimed by the state had died 
intestate without heirs and had abandoned such funds and they had 
escheated to the State of Wisconsin. In addition to the allowance of the 
costs incurred by the bank in the publication of the notice required by 
sec. 220.25 (3) (e), Stats., the court allowed $1,000 to reimburse de- 
fendant bank for attorney fees “necessarily incurred in appearing in this 
action which sum is also to be deducted pro rata from each deposit.” 
The state appeals from that part of the judgment allowing the defendant 
attorney fees. 

John E. Martin, Atty. Gen., Stewart G. Honeck, Deputy Atty. Gen., 
Beatrice Lampert, Asst. Atty. Gen., and James A. Nance, of Madison, 
for appellant. 

Miller, Mack & Fairchild, Paul R. Newcomb, and Lynford Lardner, 
Jr., all of Milwaukee, for respondent. 


FAIRCHILD, J.—With relation to the method devised by the legisla- 
ture for the escheatage of unclaimed bank balances, the statutes and rules 
in equity, if such apply, governing the allowance of costs, do not permit 
the court in the exercise of its discretion to allow the transferring bank 
attorney fees. The only item chargeable against the accounts to be 
taken over by the state is for expense incurred by the bank in publish- 
ing notice to advise those whose interest may be affected, that the time 
has come for the transfer of the amount due from the bank on such 
accounts to the state. Sec. 220.25 (3) (e), Stats. 

The sections in the statutes regulating costs do not warrant the al- 
lowance asked for by respondent. Nor does the rule apply which 
permits a court under some circumstances to make an allowance out of 
a fund created or preserved at the expense of a party or where a com- 
mon fund is brought into court. The bank has not created this fund; 
it has done little more to preserve it than it was already bound to the 
depositors to do. It was required by statute to report such inactive 
accounts to the state and to publish notice of those accounts, but for 
the expense of such notice the statute specifically provides for the 
bank’s reimbursement. Instead of honoring the check of the depositor, 
the bank under the escheat statute delivers to the state. The state 
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stands at that time in the place and stead of the depositors, and re- 
sistance by the bank to the paying over would be governed in one 
instance by the same rules as in the other. 

The part of the judgment allowing the fee must be reversed. 

The learned trial judge calls our attention to words used in affirming 
his ruling in State v. Marshall & Ilsley Bank, 1940, 234 Wis. 375, 379, 
291 N.W. 361, 363, which suggest that it is a discretionary order and 
a matter in which an allowance of attorney fees may be made. The 
statement was passingly made as sufficient for that case, but it does carry 
an implication which does not find support in the statute. We were in 
error in putting our ruling with respect to this point upon the ground 
that the allowance of an attorney fee was in the discretion of the trial 
court. We accept responsibility for misleading the trial court in this 
case, and for reasons heretofore set forth withdraw the statement. 

The part of the judgment appealed from is reversed and cause re- 
manded with directions to disallow the attorney fees. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Absolute Estate 


In re Bond, New York Surrogate’s Court, 117 N. Y. L. J. 1521 


Trust corpus vested absolutely in fee in testator’s daughter when 
he provided for the devise and bequest thereof to “my said daughter, 
Jennie L. Shaw to her and her heirs forever.” The gift “to her and her 
heirs forever” are words of limitation and not of purchase, so that the 
corpus is distributable to the administratrix of the daughter who pre- 
deceased the trust life tenant and is not distributable to the heirs of 
the deceased daughter. 


Amortization of Bond Premiums 


Estate of Peters, New York Surrogate’s Court, 117 N. Y. L. J. 1581 


The dispute between the remainderman and the life benefieiaries 
in the instant case relates to the method of amortization of premiums 
on bonds which contain an option permitting the obligor to redeem 
them prior to the respective maturity dates. There are no appellate 
decisions dealing expressly with amortization of premiums on bonds 
which contains privileges to call them for payment prior to maturity. 
The lower court decisions are few and are in conflict. The trustee, in 
this case, amortized all, premiums on the basis of maturity dates with- 
out regard to any call privileges contained in the bonds, and his account 
shows a principal loss as a result thereof. If the premiums had been 
amortized to the respective call dates there would have. been no prin- 
cipal. 

The general and well-established rule applicable in this case is that 
a trustee who has invested funds in bonds purchased at a premium is 
under a duty to set apart each year out of the income of the bonds a 
sufficient sum to form a sinking fund of such extent as to make good 
the amount paid in premiums and to keep the principal unimpaired 
(N. Y. Life Ins. & Trust Co. v. Baker, 165 N.Y. 484; Matter of Stevens, 
187 N.Y. 471, 475). | 

It was held in this case that the trustee should have amortized the 
premiums on the bonds to the respective call dates taking into account 
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the various call prices specified in the bonds. Hence, the trustee was 
surcharged on the redeemed bonds, and the income beneficiary, who 
had been overpaid in the amount of the surcharge, was personally liable 
for such overpayment. 


Gift to Executrix 


Estate of Glynn, New York Surrogate’s Court, 117 N. Y. L. J. 1617 


A will, after providing for some general and specific legacies, devised 
the entire residuary estate “unto my executrix, Nora Sweeney, and 
to her heirs and assigns forever.” The will was construed to vest in the 
executrix individually, the entire beneficial ownership of the residuary 
estate, it being clear that, since the heirs and assigns of the executrix 
were not fiduciaries, the deceased intended to convey an estate other 
than a fiduciary estate. 


Loss in Investments 


Estate of Balch, New York Surrogate’s Court, 117 N. Y. L. J. 1479 


Mere loss or shrinkage in the value of investments, no matter how 


unfortunate, is not a sufficient predicate for surcharge of the fiduciary. 
It is not every investment that eventuates in a loss that makes the in- 
vestor liable for negligence or mismanagement. Mere bad luck does 
not make out a surcharge case. Thus, even if it be conceded that the 
investments here attacked were not the best or safest available, that 


alone would not make the trustees responsible for the unfavorable con- 
sequences, 


Per Stirpital Distribution 


New York Trust Co. v. Anderson, New York Supreme Court, 
117 N. Y. L. J. 1300 


Settlor made the following trust provision: “One share for the benefit 
of each child of the grantor who shall survive the grantor; and one share 
for the issue of any deceased child of the grantor, such issue to take 
collectively the share their parent would have taken if then living. If 
such (surviving) child shall fail to exercise the power of appointment 
herein granted, the remainder, upon the death of such child, shall be 
paid over to and divided among the issue of such child, per stirpes and 
not per capita.” 

It was held that the settlor intended a per stirpital distribution of 
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his trust estate so that grandchildren of a deceased child of settlor do 
not share in the estate while children of the same deceased child are 
living. 


Income Payments 


City Bank Farmers Trust Co. v. MacFadden, New York Supreme Court, 
117 N. Y. Law Journal 960 

Several trusts created for the benefit of testator’s children were not 
required to contribute income toward the maintenance of a home for 
the settlor’s wife since the provisions in the trusts for the children were 
solely for their benefit and any contributions to be made toward the up- 
keep of the home were discretionary with the trustees and also for the 
benefit of a home for the children, not for the wife, as can be seen from 
the text of such provisions: 

“During the life of beneficiary to apply so much of the income of 
the trust fund to his use as may, in the discretion of the said individual 
trustee be necessary for his proper support, maintenance, education and 
comfort. Simultaneously with this trust for the said child, separate 
trusts are being created for my other children. My purpose in creating 
the said trusts is to adequately provide a home for all of them. So 
that the said home may be maintained, it is my desire that the individual 
trustee shall, from the income of this said trust, pay an amount equal 
to one-tenth of the cost, expense, upkeep, maintenance and support of 
the home to be provided for the said child and my other children, 
which shall include rent and carrying charges. This shall in no way 
be a limitation or restriction on the discretionary powers granted to the 
said individual trustees herein.” 


Trustee Directed to Deviate from Terms of Trust in Order to 
Accomplish Settlor’s Purpose 


Donnelly v. National Bank of Washington, Washington Supreme Court, 
No. 30, 129 

Testator died in April 1940. By the terms of a will executed in 
October, 1939, he directed the trustee of a trust created by his will to 
pay from the net income thereof the sum of $750 per year to his grand- 
son “for his support and to enable him to complete his collegiate and 
_professional education, such payments to continue so long as my said 
grandson is a student in good standing at some recognized degree grant- 
ing college, university, or post-graduate school, but in no event beyond 
December 31, 1945.” 
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Trustee was directed to make such payments after December 31, 
1945, where the grandson’s education had been interrupted by reason 
of his active services in the United States armed forces, a circumstance 
which could not have been foreseen by the testator when he executed 
his will in 1939, a few months before his death. Strict compliance with 
the terms of the will in this case would defeat the purpose of the trust. 


Deviation from Terms of Trust 


Citizens’ National Bank v. Morgan, New Hampshire Supreme Court, No. 3640 


Where there has been such a change of circumstances that com- 
pliance with the terms of the trust would defeat or substantially impair 
the accomplishment of the purposes of the trust, the court may authorize 
the trustee to make investments authorized by statute, other than in- 
vestments provided for by the settlor; such an unanticipated change of 
circumstances is the great drop in the interest rates of banks since the 
establishment of the trust involved herein. 


Revocable Trust Created in Savings Share Account 


Vierling v. Ellwood City Federal Savings & Loan Association, Supreme Court 
of Pennsylvania, 52 Atl. Rep. (2d) 224 

On or about October 9, 1939, Madison R. Main, who was then 
seventy-five years of age, deposited money in a savings share account 
in the Ellwood City Federal Savings and Loan Association. The deposit 
was entered in the name of “Madison Main, Jr., Madison Main, Sr. 
Trustee.” Madison Main, Jr., was a grandson of Madison Main, Sr., and 
at that time he was three years of age. On January 14, 1941, Madison 
Main, Sr., went to the office of the Ellwood City Federal Savings and 
Loan Association and requested that the account be transferred back 
to his name only. 

It was held that only a revocable trust had been created which was 
revoked by the grandfather. Consequently, grandfather’s administratrix 
and not grandson was entitled to the account on grandfather’s death. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Allocation of Expenses to Exempt and Taxable Trust Income 
Distributable to Beneficiaries 


George N. Meissner v. Commissioner, U. S. Tax Court, 8 T. C. No. 86 


Where a trust, all the net income of which is currently distributable, 
receives both taxable and exempt income and incurs expense, a portion 
of which is disallowed under section 24 (a) (5) of the Internal Revenue 
Code as being allocable to the exempt income, it is held that in deter- 
mining the net amount of taxable income which the beneficiaries receive 
and on which they are taxable, only that expense which is allowed as a 
deduction to the trust should be deducted from the gross taxable in- 
come, and the remaining disallowed expense must be charged to the gross 
exempt income. 


There is no reason in law or in fact to support a conclusion that 
the gross exempt income of the trust passes into the hands of the bene- 
ficiaries without reduction for any expenses. Under the law as it has 
stood since the beginning of the taxable years here involved, expenses 
which are allocable to exempt income are disallowed as deductions for 
income tax purposes. The only rational conclusion is that these ex- 
penses, disallowed because allocable to exempt income, are chargeable 
thereto and serve to reduce the amount of such income, which the 
beneficiaries ultimately receive. 


Charitable Bequest 


Estate of Joseph Byrne, N. Y. Surrogate’s Court, 117 N. Y. L. J. 1462 


After making outright gifts to named persons deceased put all his 
residuary in trust for the lives of two individuals one of whom still 
lives. He then provided as follows: “Upon the death of the last sur- 
vivor this trust shall terminate and the property held under it shall be 
turned over to the Rev. Michael Kennedy or his successor as Parish 
Priest of Myshall Co., Carlow, Ireland, to be used in equipping the 
parochial schools for the training of boys and girls in trades and handi- 
crafts as a memorial to my parents.” 


601 
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It was held that the transfer to the Parish Priest is a valid charitable 
gift under the facts which disclosed that the handling of the fund as 
set out in decedent’s will would have to be changed but that the spirit 
of the bequest would be carried out. 


Liability of Insurance Company for Estate Taxes 


Estate of Bernard Zahn, N. Y. Surrogate’s Court, 117 N. Y¥. L. J. 1359 


Where, in a prior decision, the question of liability, for a portion of 
the Federal estate tax has been decided, the question of taxability can- 
not be reopened in a subsequent apportionment proceeding. The exec- 
utor can demand the amount of the tax found due from the insurance 
company in the former decision. Business expediency cannot be pleaded 
by an insurance company as an excuse for relief from tax liability. It 
might well be that as a matter of competition with others in the in- 
dustry an insurance company is willing to take a chance that it will be 
held liable for a tax on policy proceeds. The company may measure 
the prospect of its liability for a tax plus its inability to collect it from 
the beneficiary and may determine as a matter of business policy that the 
risk can be undertaken and the loss occasioned by the risk be absorbed 
in the general expenses of doing business. Those considerations are 
of interest to the directors or trustees of insurance companies but they 
do not concern at all the question of liability for the tax. 


Power Retained to Change Beneficiary of Annuity 


-S2 Special Ruling, Treasury Department 


An employee entitled to receive a straight life annuity under his 
employer’s retirement and insurance plan exercised an option to receive a 
survivorship annuity for his life and that of his wife. He retained the 
power to change the beneficiary of the survivorship interest. It is 
ruled that, in view of the reservation of the power to change the bene- 
ficiary of the survivorship interest, the gift to the beneficiary is incom- 
plete and not subject to gift tax. 

An employee entitled to receive a straight life annuity under his 
employer’s retirement and insurance plan exercised an option to receive 
a survivorship annuity for his life and that of his wife, retaining the 
power to change the beneficiary of the survivorship interest. It is 
ruled that the wife’s annuity is a transfer conditioned upon survivor- 
ship and intended to take effect in possession or enjoyment at or after 
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the employee’ s death, so that upon the employee’s death it will be 
includible in his gross estate for taxation purposes. 

Where an employee entitled to a straight life annuity under his em- 
ployer’s retirement and insurance plan irrevocably exercised an option 
to receive a survivorship annuity for his life and that of his wife, the 
gift tax paid is an allowable credit against any estate tax applicable 
to the transfer. 


Taxability of Beneficiary 


Agnes R. May v. Commissioner, U. S. Tax Court, 8 T. C. No. 97 


Income of a trust created by petitioner’s parents under which she was 
trustee and a beneficiary and had discretion as to amounts to be first 
devoted to education of her children, held, on the facts, not subject to 
petitioner’s unfettered control to the extent that she is taxable on in- 
come therefrom expended by her for education of minor son. Edward 
Mallinckrodt, Jr., 2 T.C. 1128 distinguished. It would require a dis- 
regard of a portion of the grantors’ language to conclude that no part 
of the trust income was appropriated by the grant to be applied to the 
education of petitioner’s children. Presumably the latter could, if 
necessary, enforce that right by appropriate proceedings. There is no 
suggestion that the amount actually expended exceeded the payment 
which petitioner could, if necessary, have been compelled to provide. 


Release of Power of Appointment 


District of Columbia v. N. T. Lloyd, Guardian, U. S. Court of Appeals, 
District of Columbia, No. 9383 


In 1932 decedent’s father created an irrevocable trust. The in- 
strument provided that the income, subject to certain restrictions, 
should be expended for or paid to decedent. Provision was also made 
for the corpus of the estate to be distributed to decedent, one portion 
at the age of 25 years, another at 35, and the remainder at 45. Decedent 
also was given a testamentary power to appoint all of the trust property 
which had not already been distributed to him. In the event of his 
failure to exercise the power, the undistributed property was to be 
distributed as intestate property of which he had died possessed. In 
1944, decedent executed a release of the power for consideration and 
under seal, which he delivered to a trustee of the trust. Decedent’s death 
occurred in 1944 subsequent to his execution of the release. 

It is held that decedent had effectively released his power of appoint- 
ment prior to his death, even though Congress, by legislation, had not 
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expressly authorized the donee of a general power to release it. The 
undistributed trust property, therefore, is not subject to inheritance tax 
by reason of the power. 


Direction As to Payment of Estate Taxes 


Frederici Estate, Pennsylvania Orphans Court, No. 7 


Testatrix directed her executor “to pay inheritance transfer and all 
other estate or death taxes upon the bequests herein provided to the end 
that those to whom the same has been given herein shall receive the 
same without deduction for or on account of any such tax.” The word 
bequests is commonly defined as a gift of personal property by will 
whereas the word devise is a gift of real property by will. The will in 
the instant case was prepared by a lawyer. Throughout the will dis- 
positions of personalty are in the form of “I give and bequeath.” There 
is but one disposition of real estate as such and in that case the word 
“devise” is used. It is clear, therefore, that the word “bequests” as 
used by the testratrix in the above quoted clause relating to payment 
of taxes must be construed according to its legal effect, which is that 
it relates to disposition of personal property only. It follows that the 
direction to pay transfer inheritance taxes applies only to dispositions 
of personal property. 


Income Tax—Exemptions—lInterest Received on Notes Before the 
Notes Were Transferred to an Exempt Corporation 


Sun-Herald Corporation v. Collector, U. S. Circuit Court of Appeals, 
Second Circuit, 117 N. Y. L. J. 2083 

In an action by a corporation to recover income taxes assessed against 
it and paid by it for the year 1930 on interest received by it on notes 
and asserted by it to have been income of another corporation, which 
was organized for educational or other purposes and was therefore 
exempt from income tax, the plaintiff was not entitled to recover when 
it appeared that, although its stock was owned by a holding company, 
the stock of which was part of a testator’s residuary estate, bequeathed 
by him to the exempt corporation, and although in 1928 various assets 
of the estate and of corporations of the testator were transferred to the 
exempt corporation and the notes were at that time physically de- 
livered, unindorsed, to its representative, the plaintiff continued until 
December, 1930, to treat the notes as assets in its books and to receive 
the interest and to account for it in its books and did not until Decem- 
ber, 1930, adopt a resolution directing that the notes be transferred to 
the exempt corporation. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


“Waiting for the Slump” 


In the Kremlin, an aging Mr. 
Stalin is “Waiting for the Slump” 
in the United States and in the 
world. This is the subject of discus- 
sion in a recent issue of the Lon- 
don Economist. 

Official Soviet doctrine declares 
that a capitalistic crisis is inevita- 
ble. For this crisis, the Communist 
parties in each country have been 
preparing; it can then be fully ex- 
ploited for Soviet purposes with- 
out overt acts from Moscow. 

Soviet doctrine runs along these 
lines. Western capitalism is bound 
to experience a crisis; this crisis 
will stem from the failure, in this 
country, to maintain power by pro- 
duction and full employment. 
This failure to maintain produc- 
tion and employment must, in 
turn, lead to Fascism or some new 
version of it. And when Fascism 
makes its appearance, it means 
war against the U.S.S.R. 

Accordingly, the Politburo wants 
to prepare for this new conflict. 
Generally speaking, preparations 
mean industrial and_ technical 
equality with the United States 
and other capitalistic nations. But 
in the eyes of the Politburo, prepa- 
ration also is closely linked with 
the disruptive power of the Com- 
munist parties abroad. 

Of course, Russia faces a tremen- 
dous task of recovery which will 
require all of its efforts and con- 
centration. 
production, it will be many, many 


In terms of national: 


years—decades in any event—be- 
fore it can attain our own average 
volume of productive capital 
formation. And this comparison 
would still prevail with or without 
a slump in the United States. 
Furthermore, should the countries 
of western Europe find their way 
to a co-ordination of production 
and resources, the balance of power 
against the Soviets would be 
heavier. 


Economic and statistical factors 
offer basis for the belief that Rus- 
sia, for the next ten years, will 
be too weak to offer a real threat 
to capitalism and the West. On 
the other hand, it is observed, Rus- 
sia enjoys enormous advantages in 
the political field. For example, 
Soviet leaders are certain that no 
Western democratic government 
can suddenly declare aggressive 
war. In direct contrast, Soviet 
rulers can move silently and rapid- 
ly toward determined military or 
diplomatic action. What hap- 
pened to Finland presents a case 
in point. 

It must also be remembered that 
organized criticism, strikes, sabo- 
tage and passive resistance are 
non-existent in Russia. Whenever 
and whatever strategy demands, 
Russia will direct the movement 
of population and industry. To 
these political advantages may be 
added the prospective fifth-column 
activities of Communists in other 
countries, as well as the fact that 
a close and rigorous censorship of 





606 THE BANKING 
news from abroad governs the re- 
actions of Soviet citizens. By vir- 
tue of this censorship and its own 
propaganda efforts, the Russian 
government can prepare the 
groundwork for any course of ac- 
tion that might otherwise prove 
unpopular or inconsistent. 

The Economist declares, never- 
theless, that “If the Truman- 
Marshall policy were to be pur- 
sued without deviation for twenty 
years, the United States would be 
even stronger relatively to the 
Soviet Union than it is today. 
But,” asks the Economist, “will 
the policy be so pursued?” To 
ask this question, it states, is to 
realize how right Mr. Stalin is to 
be so interested in the prospect of 
an American slump. As the Econo- 
mist observes, a slump is a pheno- 
’ menon of plenty; even though it 
occurred, it could not undermine 


the sources of American strength. 
It could, however, sap the bases of 
American policy. 


Capital Banks 


The Committee for Economic 
Development has recommended 
the establishment of a system of 
new capital banks to provide 
equity capital and capital loans 
for small business. These institu- 
tions, it is suggested, should be 
chartered under the Federal Re- 
serve system. Their function would 
be to bridge a large part of the 
gap that existing lending institu- 
tions have failed to fill. e 

To assist small business in other 
ways, the CED makes these addi- 
tional recommendations: 


1. Small business should be 
assured that credit sources will 
not deny assistance in emergencies. 
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2. Bank calling of loans in 
periods of recession should be 
minimized. 

3. New financial companies 
should be organized to invest in 
small or new concerns. 

4. Additional powers should be 
granted to the Federal Reserve 
system. These would authorize the 
system to guarantee, up to a 
stipulated percentage, term and 
new capital loans extended by a 
commercial bank. On the other 
hand, revocation of existing Fed- 
eral Reserve authority to make 
direct loans to industry is urged. 

5. Direct Government loans to 
business, it is suggested, should be 
used only as a rear line of de- 
fense; the RFC or some similar 
agency should be available in 
standby condition in case of a 
grave emergency. 


The CED does not believe in the 
enactment of legislation that would 
discriminate in favor of small busi- 
ness at the expense of big business. 
In this connection, the CED report 
calls for tax reforms that will bene- 
fit both small and large enter- 
prises. A reduction in corporate 
and personal income tax rates is 
favored “as rapidly as is consis- 
tent with the maintenance of high 
employment and production and 
without further inflation. . . .” 
More specifically, it is recom- 
mended that both corporate and 
and non-corporate business should 
have the right to carry forward 
losses from business operations to 
apply against subsequent earnings 
for a period of six years. Further- 
more, to preclude discrimination 
against those taxpayers with ir- 
regular incomes, averaging of in- 
come taxes payable over a period 
of years should be permitted. Other 
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modifications deemed desirable are 
greater latitude in connection with 
depreciation deductions and elimi- 
nation of double taxation of cor- 
porate income. 

Poor management, the CED 
found, has been the number one 
cause of small business failures. 
Accordingly, it is recommended 
that the Department of Commerce 
provide expanded aid on the order 
of the technical advisory and field 
office counselling services. 


Gold Price 


Is the time ripe for a reconsidera- 
tion of the price of gold? “Yes,” 
says the London Times, to whom 
we are indebted for a provoking 
discussion of the pros and cons of 
the controversy. 


The Times points out that gold 
production has fallen about a third 
since 1939 and that this may be at- 
tributed to the controlled price of 
$35 an ounce for the precious 
metal. Ratio of the world’s mone- 
tary stocks to the amount of cur- 
rency and bank deposits circulat- 
ing in leading countries, it is also 
remarked, has been halved since 
1939. 

The price of $35 an ounce is an 
absurdity, it is declared, in view 
of the fact that gold commands 
between two and three times that 
amount wherever there is a free 
market. For although all other 
commodity prices have risen 
sharply since pre-war days, gold is 
theoretically maintained at its pre 
war value. Net effect of govern- 
ment controls, therefore, is to de- 
press the value of gold artificially 
in relation to other commodities. 

It is desirable, of course, that the 
price of gold be fixed in relation 
to the principal currencies of the 











LAW JOURNAL 


DOUBLE 


your opportunities 
by mastering other 
languages. Spanieh, 
French, German, 
etc. Open 9 a. m. to 
9p. m 








For67years Berlitz has never failed! 


BERLITZ SCHOOL OF 


LANGUAGES 


RW WORM vscvcesicccsscccnsoccvssscseses 630 Fifth Ave. 
International Bldg., Rockefeller Center 
Posksascsiradeiseiseen 66 Court Street 

Re sccdnescchsueiistahesseatias First Central Tower 
..Baltimore Life Building 
eschaceeusecad 140 Newbury St. 
North Michigan Avenue 
auieiieiceed 1631 Carew Tower 
aieonieasers Leader Building 
David Whitney Building 
Ba seccontoecnvel 628 Nicollet Avenue 
eed 790. Broad St. 

226 S. 15th Street 
.. Grant Building 












.Continental Building 
Reve entre 839 17th St. N. W. 





world. This is because gold is the 
standard measure of all values and, 
particularly, of international ex- 
change transactions. But, if the 
real values of currencies are to be 
appraised, a free gold market is a 
prerequisite; if the value of gold 
is to be genuinely fixed, conditions 
must prevail under which it can be 
bought and sold freely without 
restriction—instead of being arti- 
ficially pegged. 

Hope is expressed that the au- 
thorities of the International 
Monetary Fund will examine the 
necessity for a free gold market, 
so that a free exchange market 
may be established and the true 
value of the various currencies be 
ascertained. Alternatively, one of 
the member States of the Fund 
might do so, although this course 
of action would be practically im- 









possible for any nation other than 
the United States. 

Notes the Times: “When the 
free market for gold can be ascer- 
tained, the various currencies will 
have to be adjusted to that price 
at the appropriate parity. It is 
not the linking of a currency with 
gold that is dangerous. Indeed, 
only by such link can the public 
be safeguarded against the illusion 
that perpetual prosperity can be 
attained by permanent inflation. 
The important thing is that the 
currency should be linked to gold 
at the appropriate parity. Here, 
again, it may be necessary, for a 
period, to adopt provisional pari- 
ties, which could be revised as cir- 
cumstances require, and the Inter- 
national Monetary Fund could ful- 
fill a very important task in ad- 
vising what these parities should 
be.” 

Observers offer these comments. 
Gold mining interests are expected 
to be enthusiastic about the pro- 
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posal for a free market. On the 
other hand, the Bank of England 
has enough in the way of current 
problems without suggesting ex- 
periments to determine the true 
value of the sterling. And then, 
it is asked, “What about Rus- 
sian gold holdings?” These hold- 
ings are believed to be extensive; 
if they were released under condi- 
tions of a free gold market, the 
resulting fireworks could be most 
spectacular. 


Retail Operating Ratios 


Bank credit men will be inter- 
ested to know that reprints are 
available of the article entitled 
“Retail Operating Ratios: New 
Figures for Men’s Furnishings” by 
Robert L. Tebeau which appeared 
in Dun’s Review, published by 
Dun & Bradstreet, 290 Broadway, 
New York. The article considers 
how far expense control can be 
safely carried in retail trade; how 
much of the sales dollar should go 
into various items of expense. 
Findings are based on the 1944 ex- 
perience of 230 men’s furnishing 
stores. 


Interested in 
banking books? 
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catalogue 
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Proper Training of Bank 
Personnel 

Proper in-bank training is the 
real basis of any well established 
personnel program, Leslie K. 
Curry, vice-president of the Mer- 
cantile-Commerce Bank and Trust 
Company, St. Louis, told the June 
meeting of the A. I. B. He also 
stated that as unemployment in- 
creases it will be again possible 
for personnel officers to be more 
selective in choosing the right man 
for the right job. 

“In my opinion,” he said, “‘in- 
duction training is of prime im- 
portance. The beginning experi- 
ence of an employee is certain to 
have a decisive influence on both 
his attitude toward the organiza- 
tion and his success on the job. 
Induction should start in the per- 
sonnel department, at which time 
the new employee should be in- 
formed about the organization, 
its general policies, and what they 
mean to him. Here is the oppor- 
tunity to develop pride in the or- 
ganization and to establish a 
friendly atmosphere. 

“Following the induction inter- 
view, the new employee should be 
introduced to the department 
supervisor, who, at the outset, 
should make every effort to es- 
tablish a friendly attitude and 
create a favorable impression in 
the mind of the employee. After 
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this, the employee should be intro- 
duced to the department in which 
he will work. Certainly there 
should be a trip through the de- 
partment, with a general explana- 
tion of its functions. 

“The introduction of the em- 
ployee to the specific job to which 
he has been assigned is the next 
and, by great odds, the most im- 
portant phase of his early devel- 
opment.” 


Banks and Consumer Credit 


Banks are in a preferred posi- 
tion in the consumer credit field 
because bank income does not de- 
pend upon keeping customers in 
debt. This statement was made 
by William B. Hall, vice-president 
of the Detroit Bank, Detroit, 
Mich., in an address at the June 
convention of the A. I. B. Mr. 
Hall said consumer credit extend- 
ed by a bank should be a direct 
benefit to the customer because 
the bank is educating people to 
turn to it, not only for necessary 
funds, but also for counsel and 
advice in meeting personal finan- 
cial problems. Along with the 
consumer credit service, the bank 
offers many other services which 
will be of help to its customers. 


Milwaukee Bank Accounts 


According to a Consumer Anal- 
ysis Survey made by the Milwau- 
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kee Journal, 72.8% of all families 
in Milwaukee had a bank account 
in 1947 as compared with 68.2% 
in 1946. Of these 51.6% had sav- 
ings accounts only; 10.9% had 
checking accounts only and 10.3% 
had both. 


Among families of the top in- 
come bracket 84.1% have bank 
accounts. As the family income 
decreases, the percentage of bank 
accounts also goes down with only 
55.8% of the lowest bracket fam- 
ilies reporting having bank ac- 
counts. 


Rock Island Bank Promotes 
Home Industry 


To help serve the people and 
industry of its community the 
Rock Island Bank and Trust Com- 
pany, Rock Island, IIl., has been 
sponsoring a series of exhibits in 
its lobby in which the products 
of local industry are displayed. 
A different exhibit is presented 
each week. The bank has received 
a great deal of favorable com- 
ment and from a public relations 
standpoint they have proved ex- 
tremely valuable as they tend to 
develop a closer relationship be- 
tween the bank and the local man- 
ufacturers and the community in 
general. Full-page advertise- 
ments were used in the local paper 
to publicize the exhibits. 


Budgetary Control 


Budgetary control of opera- 
tions is one solution to banking’s 
problem of increasing expenses 
and lower income, stated A. Paul 
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Thompson, cashier, Central Na- 
tional Bank of Cleveland, at the 
Bank Management Conference of 
the American Institute of Bank- 
ing in June. 

Mr. Thompson said that the 
objectives of budgetary control 
are: “(1) to derive the maximum 
benefits from the efforts of per- 
sonnel, and full utilization of all 
facilities; (2) to prevent waste 
through regulation of spending 
power; (3) to fix responsibility 
for performance where it belongs; 
(4) to coordinate functions of va- 
rious departments in attaining the 
finest possible over-all results; 
(5) to develop sound policies of 
administration; (6) to measure 
operating effectiveness.” 


Boston Bank Income and 
Expenses 

The Federal Reserve Bank of 
Boston has once again issued its 
valuable annual report showing 
the income and expenses of the 
banks in its district for 1946. 
Figures are given for the Boston 
banks and also for the “outside” 
banks arranged in three different 
size classifications. 

For the Boston banks out of 
every dollar received in income, 
40.5% came from interest and dis- 
count on loans, and 38.9% from 
interest and dividends on bonds 
and stocks. Service charges on 
deposit accounts produced 2.7% 
of income. Rent from safe deposit 
vaults produced 1.5% of income; 
the trust department produced 
12.1% and all other current in- 
come was 4.7%, 
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Of the total income received, 
36.4% was spent for salaries and 
wages; 8.3% on interest pay- 
ments; 7.1% for occupancy and 
maintenance of quarters; .6% for 
taxes; 1.4% for publicity and ad- 
vertising; 1.8% for printing, sta- 
tionery and office supplies; .7% 
for insurance; 3.6% for Federal 
Deposit Insurance; .9% for post- 
age and express; .8% for tele- 
phone and telegraph; 1.1% for 
furnishings, equipment and _ fix- 
tures; .38% for examinations and 
5.8% for all other operating ex- 
penses. 

The figures were prepared by 
the Research and Statistics De- 
partment of the Federal Reserve 
Bank of Boston. 


Importance of the Loan 
Agreement in, Term Loans 


Unrestricted competition has 
forced the rate on term loans 
much too low in many instances, 
Walter L. Driscoll, vice-president 
of the First National Bank of Bos- 
ton, told the June convention of 
the A. I. B. Banks, he said, should 
not sell the use of money by term 
loans at rates lower than Govern- 
ment bonds. 

“Perhaps the most important 
factor in a term loan,” said Mr. 
Driscoll, “is the loan agreement. 
It is the real whip of control which 
makes it feasible to extend credit 
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for a period of years. This in- 
strument permits the lending 


agency to maintain the financial 
stability of the debtor and offers 
the barrier of prevention from the 
pursuit of some undesirable policy 
on the part of the management. 
Proper restrictions combined with 
adequate default provisions em- 
bodied in agreement offer the same 
degree of protection as normally 
obtains in a short term loan. Many 
banks have aapitalized on their 
reputation and experience in 
drawing up this type of agree- 
ment, which has been an attractive 
selling feature in negotiating this 
type of loan.” 


International Bank 


Brief biographies of the men 
who direct and manage the opera- 
tions of the International Bank 
for Reconstruction and Develop- 
ment are presented in a pamphlet 
issued by the bank entitled “Who’s 
Who in the International Bank 
for Reconstruction and Develop- 
ment.” The booklet contains a 
foreword by John J. McCloy, 
president, and indicates the func- 
tions of the board of governors, 
the executive directors and the 
operating heads and the relation- 
ship between them. Copies may 
be obtained from the bank at 1818 


H Street N.W., Washington 6, 
D. C. 
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By R. C. Effinger. 
New York: Harper & Bros. 1947. Pp. 
106. $1.50. Mr. Effinger has written 
this book out of twenty-five years’ ex- 
perience in the investment field. A grad- 
uate of the University of Virginia, he did 
graduate work in economics and statistics 
at Columbia University in 1915 and 1916. 
Prior to his discharge from the Army as 
a captain at the conclusion of World 
War I, Mr. Effinger served at the Ver- 
sailles Peace Conference as an economist 
and statistician. He was a consulting 
economist until 1927, when he joined 
‘the Irving Trust Company of New York, 
of which he has been vice-president since 
1931. 


America’s STAKE IN Wortp Trape. By 
Gloria Waldron and Normal S. Bu- 
chanan. New York: Public Affairs Com- 
mittee, Inc., 22 East 38th Street, New 
York 16. 1947. Pp. 32. “A good part 
of the world today is in process of de- 
ciding whether it shall adopt a free 
economy, become totalitarian, or work 
out some compromise between the two. 
Our attitude toward carrying through 
a genuine revival of trade will help other 
countries decide which road to take. 
Without world trade they will turn to 
self-sufficiency and special deals — dis- 
criminatory trade. Economic rivalries 
will breed political conflict and coercion. 
Self-sufficiency will mean _ controlled 
economies.” 


How Snovutp Corporations Be Taxep? 
New York: The Tax Institute. Pp. 251. 
1947. $4.00. Virtually every important 
aspect of the corporation tax problem 
is discussed in this symposium. Leading 
tax economists, corporation executives, 
public officials and tax practitioners par- 
ticipated in the proceedings and ex- 
pounded their views in detail. Promi- 
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nent among those included are Roswell 
Magill, Norris Darrell, Richard Mus- 
grave and Leon Henderson. 

Some of the topics covered deal with 
special tax treatment for small corpora- 
tions, accumulation of corporate earn- 
ings, and the effect of the tax system 
on private enterprise. Also receiving 
attention is the use of the taxing power 
to regulate the economy. 

An extensive bibliography and index is 
included. In view of the fact that Con- 
gress is set to overhaul the tax structure 
at its next session, this volume is par- 
ticularly timely. 


Monetary RECONSTRUCTION IN BELGIUM. 


By Leon H. Dupriez. New York: Colum- 
bia University Press, 2960 Broadway, 
New York 27. Pp. 88. $2.25. It is 
commonly agreed that Belgium has to 
date made the most encouraging eco- 
nomic recovery of all European coun- 
tries. Inflation has been firmly checked, 
commodities are in decent supply, the 
Black Market has been controlled where 
it most mattered, there is almost no 
unemployment and the political situa- 
tion has not markedly impinged upon 
the economic realities of the day. All 
this resulted from good planning and 
from excellent execution of the plans. 
The author of this book is professor of 
economics at the University of Louvain. 
It is the first of a series of studies each 
of which will recount the postwar his- 
tory of those countries whose economies 
were seriously damaged by pressures of 
war. 


Princeton, N. J. In- 
dustrial Relations Section, Department 
of Economics and Social Institutions. 
Pp. 60. 75c. A selected list of refer- 
ences on unemployment, old age and 
survivors’, and health insurance. 
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HERE are millions of professional and 

business people who are able to buy 
U. S. Savings Bonds regularly. And they'll 
want to buy when yow tell them about the 
simple BOND-A-MONTH PLAN. 


This promotion is important to you. The 
high-plane publicity conducted by the 
Treasury Department will reflect prestige 
and good will for your bank. Regular sav- 
ing will be encouraged...and thrifty cus- 
tomers are better bank customers. 





But most important, you will have the 
satisfaction of knowing that you are con- 





tributing to the financial stability of your 
country by helping to spread the ownership 
of the public debt. 


Your bank is in the public eye! Keep it 
there by using the statement inserts, leaflets, 
and displays available to you without cost. 





This is a pubiic service contribution of 
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in cooperation with the Treasury Department 
and The American Bankers Association. 




















Ever wish you were 


Slladdin ? 


You remember him... 


He was the lucky fellow who found a 
magic lamp. It gave him everything he 
wished for—from diamond-crusted pal- 
aces to a sultan’s daughter as his bride. 

You’ve probably wished a lot of times 
for a miracle like this to happen to you. 

Maybe not for out-of-this-world treas- 
ures, but for something that will take 
care of the things that are bound to come 
up. Like medical expenses, or college for 
the kids, 


Or maybe just for the nice, safe feeling 
it gives you to have some extra money 
put aside for the future. 


Though no magic is involved, there is 
a way to give you this security. The Pay- 
roll Savings Plan. Or, if you’re not eligi- 
ble for the Payroll Plan but have a check- 
ing account, the new Bond-a-Month 
Plan. 


Either way, it’s almost unbelievable 
how quickly your money accumulates. 


Where else can you get such a safe, 
generous return on your money ($4 for 
every $3)? It’s so simple—so easy, you 
hardly miss the money that you’re saving. 

And don’t forget—at the same time, 
you’re making more! 

Next to a magic lamp, there’s no better 
way than this to make sure your future 
is secure. 


Save the easy, automatic way ...with U.S. Savings Bonds 


Contributed by this magazine in co-operation 
with the Magazine Publishers of America as a public service. 
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